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(i) 
QUESTIONS PRESENTED 


Whether the trial court erred in directing a 
verdict for defendant at the close of plain- 
tiff's case? 

’ Whether a retailer or seller who sells new and 
used products which are inherently dangerous 
to life and limb is liable for bodily injuries 
and death which results from defects in those 
products while the products are being used 
according to the purpose for which they are 
intended? 


Whether a retailer or seller of new and used 


products which are inherently dangerous to 


life and limb is liable under the Doctrine of 
Strict Tort Liability for injuries or death 
caused by use of those products containing 
defects which he knows or should have known 

to exist at the time of sale of those products? 
Whether the Doctrine of Strict Tort Liability 
should apply in wrongful death and personal 


injury suits in the District of Columbia? 


QUESTIONS PRESENTED - - +++ ** °° ° 
JURISDICTIONAL STATEMENT - - + + * + * ° 
STATEMENT OF THE CASE. + +++ * * °° ° 
STATEMENT OF POINTS . - ++ ++ * "7° * 
SUMMARY OF ARGUMENTS - + +++ ** °° * * 
ARGUMENT 


I The Trial Court Erred in Directing 
a Verdict for the Defendant at the 
‘Close of Plaintiffs' case. Questions 
of Fact were Presented and Should Have: 
Been Resolved by the Trier of Fact 
Rather than the Court.. - - ++ - :* ° 


A Retailer of New and Used Products 
Who Sells Products, Which Are Inher- 
ently Dangerous to Life and Limb, To 
The General Public and Whose Products 
Become Comingled with the Stream of 
Interstate Commerce, and, through 
Normal Use, Defects in those Products | 
Caused Death or Bodily Harm, Is Abso- | 
lutely Liable under the Doctrine of 
Strict Tort Liability ---+--+-+-*-*° 
The Doctrine of Absolute Strict Tort 
Liability is Applicable in Wrongful 
Death Suits as Well as in Personal In- 
FULryUSULCS! |e ntense. .oh vee cng ts ens 


The Doctrine of Strict Tort Liability 
should Attain in the District of 
Columbia ..--+-+*-+***** 27° 


A Retailer or Seller of New and 
Used Products which are Inherently 


(iii) 


Dangerous to Life and Limb Owes 

a Strict Social Responsibility 
and Obligation to the General 
Purchasing and Consumer Public in 
the District of Columbia ...--- 


CONCLUSION . .-.- + + 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,559 


THOMAS S. HUNTER, ET. AL, 
Appellants 
CENTER MOTORS, INC., 


Appellee 


Appeal from the Unites States District 
Court for the District of ; 
Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the lower court was invoked 
by virtue of Title 28 U. S. C. 1331(a), pursuant that 


Courts authority to entertain original jurisdiction 


of all civil actions wherein the matter in controversy 
exceeds the sum or value of $10,000 exclusive of interest 
and costs. 

The jurisdiction of this Honorable Court is invoked 
under 28 U. S. C. 1291 pursuant to its authority to enter- 
tain jurisdiction of Appeals from all final decisions 
of the District Courts for the District of Columbia 


Circuit. 


STATEMENT OF THE CASE 


On January 20, 1964, plaintiff-decedent, Hector 


Hunter purchased a used 1958 Ford-Fairlane from the 
defendant, Center Motors, Incorporated, under a condi- 
tional sales contract. (See J. A. page 51). The con- 
tract provided, inter, that the automobile was sold 
"as is" except for the written warranty, which pro- 
vided that, inter alia, "This 50-50 guarantee means 
that the dealer will make any necessary mechanical 
repairs in his shop at a cost to the buyer of only 50% 
of the Dealer's current list on both parts and labor 

. ." The automobile in question was taken 
through District of Columbia Auto Inspection Station 
on March 27, 1964. The automobile was rejected for 


the following reasons: Steering alignment defective, 


auxiliary brakes defective, directional signal defective, 
brake equilization defective, rear lights defective, 
steering operation defective, including king pins, ball 
joints, worm and sector, tie rod ends, drag link, control 
arms, shock absorbers, springs and shackles, axles, wheel 
bearings, realignment. | 

‘After the automobile had been rejected for obvious 
defective conditions, it was taken back to the Defendant, 
Center Motors, for correction and repairs. center Motors 
performed repairs on the automobile in order that it might 
pass inspection and again returned it to Hector Hunter, 
who, again, took it through a second inspection on April 
8, 1964. At that time, the automobile was passed as 
meeting the minimum District of Columbia Automobile Stan- 
dards. However, for months following April 8, 1964, Hector 
Hunter had experienced considerable mechanical difficulty 
with the automobile and on a number of patonen took 
the automobile back to Center Motors. Finally, on or 
about December 12, 1964, Hector Hunter again took the 
automobile back to Center Motors and placed the car on 
the lot at Center Motors advising them that he aid not 
want the automobile any longer and refused to continue 
to make payments on the automobile. Instead of making 


i 
a second effort to correct the defective automobile, 


Center Motors through the Assignee, filed suit against 


of all civil actions wherein the matter in controversy 
exceeds the sum or value of $10,000 exclusive of interest 
and costs. 

The jurisdiction of this Honorable Court is invoked 
under 28 U. S. C. 1291 pursuant to its authority to enter- 
tain jurisdiction of Appeals from all final decisions 
of the District Courts for the District of Columbia 


Circuit. 
STATEMENT OF THE CASE 


On January 20, 1964, plaintiff-decedent, Hector 
Hunter purchased a used 1958 Ford-Fairlane from the 
defendant, Center Motors, Incorporated, under a condi- 
tional sales contract. (See J. A. page 51). The con- 
tract provided, inter, that the automobile was sold 
"as is" except for the written warranty, which pro- 
vided that, inter alia, "This 50-50 guarantee means 
that the dealer will make any necessary mechanical 


repairs in his shop at a cost to the buyer of only 50% 


of the Dealer's current list on both parts and labor 


ne The automobile in question was taken 
through District of Columbia Auto Inspection Station 
on March 27, 1964. The automobile was rejected for 


the following reasons: Steering alignment defective, 


auxiliary brakes defective, directional signal defective, 
brake equilization defective, rear lights defective, 
steering operation defective, including king pins, ball 
joints, worm and sector, tie rod ends, drag Link; control 
arms, shock absorbers, springs and shackles, axles, wheel 
bearings, realignment. 

‘After the automobile had been rejected for obvious 
defective conditions, it was taken back to the Defendant, 
Center Motors, for correction and repairs. center Motors 
performed repairs on the automobile in order that it might 
pass inspection and again returned it to Hector Hunter, 
who, again, took it through a second inspection on April 
8, 1964. At that time, the automobile was passed as 
meeting the minimum District of Columbia Automobile Stan- 
dards. However, for months following April 8, 1964, Hector 
Hunter had experienced considerable mechanical difficulty 
with the automobile and on a number of occasions, took 
the automobile back to Center Motors. Finally, on or 
about December 12, 1964, Hector Hunter again took the 
automobile back to Center Motors and piaced the car on 
the lot at Center Motors advising them that he dia not 
want the automobile any longer and refused to continue 
to make payments on the automobile. Instead of making 


a second effort to correct the defective automobile, 


Center Motors through the Assignee, filed suit against 


Hector Hunter for payments on the note. That suit was 


entitled "Master Credit Service, Inc., Assignee of 


Center Motors, Inc. v- Hector Hunter, Number C 19920-64" 
District of Columbia Court of General Sessions. A 
judgment was entered against Hector Hunter and his wages 
at Washington Gas Light Company, were attached in order 
to satisfy the judgment. Acting upon advice, Hector Hunter, 
in order to avoid. dismissal from his employment and 
inasmuch as he had paid the judgment of $43.00, took 
possession of the automobile and continued to operate it. 

On March 22, 1965, while operating the automobile 
on Route 95, North of Richmond, virginia, (ten other 
plaintiffs to this suit, being passengers therein), the 
steering locked, and was uncontrollable, thereby causing 
Hector Hunter to lose control of the automobile and it 
left the highway, ran over into an embankment and hit 
a tree. Hector Hunter was killed instantly, their minor 
daughter, Janice Ann Hunter, was also killed. Another 
infant, Bernard Armstrong, was also killed. The two 
minor sons of Hector Hunter, Anthony and Ray Hunter, 
were permanently injured, as well as Peggy Armstrong, 
Elmer Lee Armstrong, Lisa Gilmore and Louise Gilmore, 
minor childern of Mary Lois Gilmore, who also lost her 
life in the same accident. 

A claim letter was mailed to the Defendant on 


November 8, 1965 and acknowledged, through its Insurance 


Carrier, Travelers Insurance Company, on November 23, 


1965. The clam was thereafter rejected. | 
Plaintiffs filed suit in the United States District 
Court for the District of Columbia on March 18, 1966 
(JA 1 & 3) seeking damages for wrongful death and 
personal injury as a result of negligence and Breach 
of Warranty by the defendant, Center Motors, Ine. On 
April 6, 1966, defendant filed it's Answer and Counter- 
claim against plaintiffs. On April 18, 1966, plaintiffs 
filed their Answer to defendant's counter-claim (JA 15A). 
The defendant, on April 10, 1967 (JA 102) filed a 
Motion for Summary Judgment and plaintiffs filed their 
opposition to that Motion on April 19, 1967. (A 115). 
The Motion for Summary Judgment and opposition thereto 
was argued on May 22, 1967 before the Honorable Judge 
Jones. The Motion was taken under advisement and on 
May 31, 1967 there was entered on the docket an Order 
granting Summary Judgment to the defendant (JA 137). 
It is from the ruling on the Motion for Summary Judg- 
ment that plaintiff prosecuted an appeal and on June 
16, 1967, plaintiffs filed Notice of Appeal. (ga 138) 
On August 23, 1968, this Honorable Court decided 
Hunter, et al v. Center Motors, Inc. (Cited: 400 F. 
2nd 786). This court reversed and remanded the case 
back to the Trial Court for trial. In this Court's 


| 
opinion, it held: 


"That the depositions raised material 
issues of fact as to whether the accident 
was caused by mechanical defects or by 
driver's having gone to sleep." 


The Court in that opinion further stated, 


"That law is far from clear, however, as 
to what is or should be the obligations 
of a used car dealer with respect to the 
physical condition of the car he sells. 
Apart from contractual warranty, it is 
obviously not a completely open-ended 
liability, but we would need more facts 
than are now available to say whether 
appellants could make out a case warran- 
ting submission to a jury on any theory." 


The cause was thereupon retried in the United 
States District Court for the District of Columbia 
before the Honorable Leonard P. Walsh, U. S. District 
Judge, on July 14 and 16, 1969. During the course of 


the trial, appellants produced evidence by way of testi- 


mony and documentary evidence to show facts set forth 


hereinbefore in this Statement of the Cause. These 
facts need not be reiterated here. After hearing all 
of the evidence adduced and upon Motion for Directed 
Verdict made by the appellee, the trial court entered 
a Directed Verdict at the close of the appellant's 
case. 

Appellants thereupon filed notice of appeal from 


that decision. (JA 139). 


STATEMENT OF POINTS 


1. The Trial Court erred in granting a Directed 


verdict for the defendant at the close of plaintiffs 


case. 


POINT: Plaintiffs presented evidence sufficient 


to warrant that the case be submitted to the trier of 
facts. 

2. POINT: A retailer or seller who sells new 
and used products which are inherently dangerous to 
life and limb is liable for bodily injuries and wrong- 
ful death which results from defects in those products 
which are being used according to the purpose for which 
they are intended. | 

3. POINT: A retailer or seller of new and used 
products which are inherently dangerous to life and 
limb is liable under the Doctrine of Strict Tort Lia- 
bility, for injuries or death caused by use of | ‘those 
products where it is found that the products contained 
defects which he knows or should have known to exist 
at the time of sale. 

4. POINT: The Doctrine of Absolute strict Tort 
Liability should apply in the District of columbia in 


wrongful death and personal injury suits. 


SUMMARY OF ARGUMENT 


Realizing, of course, that negligence alone does 
not equal liability and unless the negligence proximately 
caused the accident and subsequent deaths and bodily 
injuries complained of herein, plaintiffs could not 
recover, plaintiffs produced, during the trial, suf- 
ficient evidence to warrant that the case be submitted 
to the Trier of Facts. A Trial Court, sitting in the 
presence of a jury, cannot usurp the jury's function in 
determining the weight and sufficiency to be given the 
evidence heard during the course of a trial. Once 
questions of fact have been raised, it is the Trier 
of Fact who'must resolve the dispute. A Trial Court 
cannot infringe upon the functions specifically delegated 
to a jury. To hold contrary to this well established 
rule would bar plaintiffs from having their cause deter- 
mined by a jury which was their right to demand. 

While the District of Columbia has made sound attempts 


through the Courts to compensate persons who sustain 


bodily injuries and wrongful death as a result of defec- 


tive products, Appellants strenuously argue here that 
Sellers of 'Used Automobiles, who flagrantly disregard 


a legal and social duty to protect the members of the 


public by placing defective products in the hands of con- 
sumers, should bear strict responsibility for injury and 
death occasioned by use of those products. New auto- 
mobiles are no more dangerous than a used automobile, 

for both are, without a doubt, dangerous instrumentali- 
ties, from which or out of which much human misery, suf- 
fering and tragedy seem to flow. 

The laws of Strict Warranty Liability is not sufficient 
to protect the public-consumer, who must pay for merchan— 
dise which he uses. A judicial tightening-up of the law 
of products liability will surely solve the common plague. 
Appellants urge this Honorable Court to adopt the modern 
view of Strict Tort Liability in order to assure finan- 
cial recompense for those victims, as appellants herein, 
who cannot afford to absorb the losses occasioned by the 
tortuous misconduct of retailers and sellers of products 
which are inherently dangerous to human life and limb. 

It is for the foregoing reasons, among other 


reasons argued elsewhere in Appellants' brief, that this 


Honorable Court is now asked to review the record in 


this cause. 


THE TRIAL COURT ERRED IN DIRECTING A 
VERDICT FOR THE DEFENDANT AT THE CLOSE 
OF PLAINTIFFS' CASE. QUESTIONS OF 
FACT WERE PRESENTED AND SHOULD HAVE 
BEEN RESOLVED BY THE TRIER OF FACT 
RATHER THAN THE COURT. 


_____ RATE OS 


As a general rule, no inference of negligence what- 


ever arises from the mere happening of the accident. The 
legal presumption is that reasonable care was exercised 
by both parties. The burden of proof is therefore upon 
the party charging negligence to overcome the presumption 
of due care by a preponderence of the evidence and to 
prove that negligence as established was the proximate 
cause of the accident. F. W. Woolworth Co. v.- Williams, 
59 App. D. C. 347, 41 F. 2nd 970 (1930); Martin v. U- S., 
96 U. S. App. D. C. 294, 225 F. 2nd 945 (1955) ; Danzansky 
v. Zimalist, 70 U. S. App. D- C- 234, 105 F. 2nd 457 (1939). 
The question here is simply whether plaintiffs met the 
burden of raising factual questions as to the proximate 
cause of the accident and the deaths and bodily injuries 
which resulted from the accident. First, an examination 


of the acceptable definition of "proximate cause" must 


be eluded to here in order to place appellants argument 
in proper perspective. In this jurisdiction, "proximate 
cause" has been judicially defined as that cause which, 
in the natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the injury, and 
without which the result would not have occurred. It 

is the efficient cause - the one that necessarily sets 


in operation the factors - that accomplish the injury. 


See Howard v. Swagart, 82 U. S. App. D. c. 147, 161 F. 
ond 651 (1947). In light of the definition adopted by 


this Honorable Court, examine the proof proffered by the 
appellants during the trial of this cause in the Trial 
Court below. Appellants called as their first witness 
one Harvey C. Smith who made an examination of the in- 
spection records held at the Department of Motor Vehicles. 
During the cause of Smith's testimony, there was testi- 
mony that Smith appeared at the Department of Motor 
Vehicles and examined the inspection records pertaining 
to the automobile in question. That upon inspecting the 
records of the Department of Motor Vehicles, summary 
notes were taken which were later clearly transcribed 

in legible form by the witness. Over objection of counsel 


for the appellee, Smith was allowed to refresh his memory 
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by reading from the memorandum written by him. According 
to the inspection records the following defects were 

found in the automobile in question: steering alignment 
defective; auxiliary brakes defective; directional signals 
defective; brakes equilization defective; rear lights 
defective; steering operation defective; which includes 
drag link, control arms, shock absorbers, spring and shackles, 
axle, wheel bearing and realignment. That the automobile 
again was taken for inspection on April 8, 1964. At that 
time, it was passed. (See Transcript of Trial, pp. 31 - 
the record herein). As an adjunct point, the memorandum 


to which the witness referred was not allowed in evidence 


even though proper foundation was laid for it's admission. 


Testimony was that according to one Noel K. Dawson, Chief 
Motor Vehicle Inspector, the original records were held 
for a period of three years and later destroyed by burning. 
(See pp. , Transcript of trial - Record herein). 
Appellants then called Elmer Armstrong to testify. 
Upon a clear’ showing why Elmer Lee Armstrong could not 
again appear for trial, the Court allowed the Deposition 
of Elmer Armstrong to be read to the jury. The reading 
of the Deposition of Elmer Lee Armstrong then became clear 
and cogent evidence. This, of course, is within the 


spirit of the Federal Rules of Civil Rule. According 


to the testimony of Elmer Lee Armstrong, while traveling 
to the District of Columbia on Route 95 North of Richmond, 
Virginia, Hector Hunter passed an automobile and came 
back on their side of the road. That Hector looked at 
Armstrong and said, "Elmer, the steering is locked, I 
can't straighten this thing up," and I said, "Jam on the 
brakes, jam on the brakes," and he mashed the prakes 

and it had no brakes. "It had no brakes that is all I 
remember. That's all I remember." (See J. A. 23) In 
order to introduce photographic evidence showing the 
visual scene of the accident, the testimony of officer 
Pugh was read by co-counsel for appellants and photographs 


were introduced into evidence. (See Trans. of Trial, 


pp. 48 - 55) The official accident report was likewise 


introducted into evidence. (See Trans. of Trial, pp- 55)- 
Notably, appellee did not introduce any evidence to con- 
trovert the evidence already proffered by the appellants. 
Rather, upon Motion for Directed Verdict, appellee con- 
tended that appellants had not shown any facts which would 
warrant a submission of the cause to the jury. Upon 
hearing oral arguments for and against the Motion for 
Directed Verdict, the Court ruled thats 

"2.2. The court has heard the testimony 

that has been submitted. The court has also 

had the opportunity of reading the Court of 


Appeals decision on the summary judgment 
which was granted by Judge Jones. 


The Court, looking upon the plaintiffs’ 
testimony in its most favorable light, is 
of the opinion that the plaintiffs have 
failed to make out the prima facie case, 
and the Court grants the Motion for a 
Directed Verdict and the Court is in the 
position, if counsel so desires, to pre- 
pare its own findings of fact and conclu- 
sions by tomorrow morning. Unless the 
counsel wants to submit their own proposed 
findings or memorandum. Because the Court 
recognizes the importance of this particular 
case." 

First of all, appellants contend that the Trial 
Court has completely misunderstood what this Honorable 
Court held in it's opinion in Hunter v. Center Motors, 
Inc. 400 F 2nd 786 (1968). This Court held in Hunter, 
supra. that the depositions raised material issue of 
fact as to whether accident was caused by mechanical 
defects or by driver's having gone to sleep. Notably, 
the depositions referred to in the court opinion were, 
during the course of this cause below, introduced: into 
evidence and became a part of the evidence in support 
of appellants' cause. The substantive contents of 


statements made during the course of the depositions 


did not lose their force and factual effect during the 


course of the trial. Thus, material issues of fact 
were likewise raised during the course of the trial 


below. Consequently, the appellant's cause should have 


submitted to the jury for determination. It is not for 
the court to question the sufficiency or truth of state- 
ments made by witnesses during the course of a trial. 
A review of the Transcript of the Trial clearly inti- 
mates that the trial court felt that question of credi- 
bility or truthfulness of the witness and use of depo- 
sitions reflected the Court's feeling. As the trial 
court stated: 
"As you well know the Court naturally feels 
very strongly on the deposition even though 


the counsel for the defendants use deposi- 
tions. The jury is trying to weigh the) credi- 


bility, the weight to be given to testimony. 
wecee SO, the deposition is comparatively 
weak." (See Trans. of Trial pp- 43-44 ) 
Firstly, to alter the spirit of the Federal Rules 
of Civil Procedures in the ultimate use and reasons for 
preserving testimony by way of deposition clashes with 


the very historical purpose of the reason de etre of 


Rule 26, Federal Rules of Civil Procedure. under Rule 


26, a deposition may be taken for the purpose of preser- 
ving evidence for trial. It may also be used at the 

trial as evidence if the witness is dead, out of the 

state or more than 100 miles from the place of trial 

or hearing, etc. Elmer Lee Armstrong, for instance, 

whose testimony was read (at the juncture of the trial 

as a witness rather than party plaintiff) lived on Raleigh, 


North Carolina which is well over the 100 mile radius 


from the point of trial. Thus, the testimony of Armstrong 
had the full force and effect of live testimony and that 
testimony presented a question of material fact. It was 
not for the trial court to determine or even express 
concern over the question of credibility of Armstrong's 
testimony. The rule is undisputed that the credibility 
of witnesses and the weight to be accorded their testi- 
mony are questioned peculiarly within the province of 

the jury. Crowell v. Duncan, 145 va. 489, 134 S. E. 576. 
Even where the trial court expressed some doubt as 

to the defendant's liability, the case should have been 
submitted to the jury. This practice has been commended 
by our Court of Appeals in Seganish v- District of 
Columbia Safeway Stores, 132 U. S. App. D. C. 117, 406 

F. 2na 653 (1968). This court has reasoned, time and 
time again, that our laws set standards designed to pro- 
tect society's members from unreasonable exposure to 
potentially injurious hazards. The duty to exercise rea- 


sonable care is one of the standards, to say the very 


least. See Washington Hospital Center _v- Butler, 127 


U. S. App. D. C. 379, 384 F 2nd 331 (1967); McGettigan 
v. National Bank of Washington, 115 U. S. D. C. 384, 320 
F. 2nd 703 (Cert. Denied, 375 U. S. 943, 84 S. Ct. 348) 


(1963) (quoting RESTATEMENT OF TORTS #282 (1934); Richard- 


son v. Gregory, 108 U. S. App. D- C. 263, 266, 281 F. 2nd 
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626, 629 (1960); Kendall v. Gore Properties, 98 U.S. 


App. D. C. 378, 236 F. 2nd 673 (1956). Here however, the 
degree of care in selling a substandard dangerous instru- 
mentality is far greater than the mere ordinary care 
heretofore imposed upon sellers of used automobiles. 
The better view is to impose a duty of care upon zi defen- 
dant which is measured by the risks which his actions 
might create. In other words, the greater the danger, 
the greater the care which must be exercised. Richard- 
son v. Gregory, supra. See also: Foy v- Friedman, 108 

S. App. D. C. 176, 177-178, 280 F. 2nd 724, 125-726 


U. pp D 

(1960); Hecht Co. Vv. Jacobson, 86 U. S. App. D. C. 81, 

180 F. 2nd 13 (1950); McKay v- Parkwood Owners, Inc., 78 
_ S. App. D. C. 260, 139 F. 2nd 385 (1943). 


U. S. App. D. C. 200, <9 <> 


The defendant would have this Honorable Court believe 
that because of the allegations of negligence of the driver 
(sleeping at the wheel), they should be absolved from 
liability. However, even if the Court assumed that 
defendant's allegations of concurring negligence are 
true (which of course they are not true), defendant can- 
not escape the consequences of his own negligence merely 
because another may have contributed to the injury by his 
wrongful act. Liability is still imposed upon him. 


Metropolitan R. R. Co. v. Jones, 1 App. _D. Cc. 200, 205 
* (1893). 


In this jurisdiction, the rule has evolved, that the 
defendant need not forsee the precise injury, nor should 
he have had notice of the particular method in which a 
harm would occur, if the possibility of harm was clear 
to the ordinary prudent eye. Boland v. Love, 95 U. S. 
App. D. C. 337, 222 F. 2nd 27 (1955); U. S. V. Morow, 87 
U. S. App. D. C. 84, 182 F. 2nd 986 (1950); Hitaffer v. 
Argonne Co. 87 U. S- App. D- Cc. 57, 183 F. 2nd 811 (1950). 


Notwithstanding the requirements imposed by this Honorable 
Court hereinbefore, the facts in this cause make fore- 
seeability of serious bodily harm and death readily 
apparent even to the one-eyed men. The sale of a dan- 
gerous instrumentality, with reckless abandon, falls far 


below the expectations of reasonable prudent men. The 


defendant was well aware of the multiple defects of the 


automobile which he sold to Hector Hunter. Moreover, 

it was the appellee who stipulated in evidence the fact 
that the automobile was presented for inspection and 
first failed to pass; that the automobile was returned 
for repairs to Center Motors, Incorporated, was repaired 
there under the terms of the "used Vehicle Guarantee,” 
and that Hector Hunter then took it through the D. C. 


Inspection which it passed on April 8, 1964; that Center 


Motors is not engaged in the sale of new automobiles 
but sells only "used automobiles, which are sold as is" 
except for the limited written guarantee quoted (sie) . 
(See pp. 2) Trans. of Trial. Record herein) . Thus, 
Center Motors, by its own admission admits that it deals 

n the sale of used automobiles rather than new automobiles 
and sells these automobiles "as is." Of course, realizing 
the nature and extent of their business practices but 
with reckless abandon of concern for the consumer/ public 


. : ; c 
with which it does business on a day-to-day basis. 


Appellants met the burden of proof imposed upon them 


in order to warrant that the case be submitted to the 
jury for determination. In a somewhat parallel case where 
an action was brought for wrongful death of the deceased 
which allegedly resulted from his having been aragged 

or thrown under a bus when his clothing caught in the 
rear door of the bus from which he was Sheng, and 
judgment rendered for the plaintiff, on appeal, it was 
held that the evidence did present questions for | the 
jury as to whether deceased had been a paid passenger 

on the bus, as to whether the defendant had been ‘negli- 
gent in starting the bus before the deceased had safely 


alighted therefrom and whether such negligence was the 
was the proximate cause of deceased clothing to be caught 
within the doors of the bus and decedent to be dragged 
or thrown under the bus. Capital Transit v. Howard, 90 


U. S. App. D. C. 359 (1952). The weight of the testimony 


of witnesses in the trial of an action for wrongful 


Geath and their credibility are matters for the determina-— 


tion of the jury and not for the Court. Wabisky v. 

D. C. Transit System, Inc., 114 U. S. App. D. C. 22, 309 
F. 2nd, 317 F, 2nd, 317 (1962). Even where there is con- 
flicting or doubtful evidence, the facts are for the 
jury's determination and not for the Court's determination. 
Ramsey v- Ross, 66 App. D- C- 186, 85 F. 2nd 685; Balti- 
more & P. R. Co. v. Mackey, 15 S.Ct. 491, 157 U. S. 72 
(1895). This Court has opinioned in the past that great 
caution should be exercised by a trial court before 
directing a verdict for defendant and it ought never to 
be granted unless it clearly appears that there is no 
evidence to affect the party in whose favor it is made. 
See Capital Traction Co. V- Atwater, 37 App. D. C. 29 
(1911). In reviewing the record of this cause before 
actual trial, this Honorable Court held, even at that 
juncture, that the depositions raised material issues 


of fact as to whether the accident was caused by mechani- 


cal defects or by the driver's having gone to sleep. 


Hunter v. Center Motors, Inc., supra. 
In view of the foregoing, it is abundantly clear that the 


trial court erred in directing a verdict for the defendant at 
the clese of the plaintiffs' case. 


I. 


A RETAILER OF NEW AND USED PRODUCTS WHO 

SELLS PRODUCTS, WHICH AHE INHERENTLY 

DANGEROUS 10 LIFE AND LIMB, TO THE GENERAL 

PUBLIC, AND WHOSE PRODUCTS BECOME COMINGIED 

WITHIN THE STREAM OF INTRASTATE AND INTERSTATE 

COMMERCE, AND THROUGH NORMAL USS, DEFECTS 

IN THOSE PRODUCTS CAUSE DEATH OR BODILY 

INJURY, IS LIABLE UNDER THE DOCTRINE OF 
STRICT TORT LIABILITY. 


A. History and Legal Evolution of the Law of Warranty. 
At Common Law, the theory of implied Warranty actually evelved 


in the area of commercial transactions and their affiliates sometime 


al 


during the late 17th century. During the 18th century, 
the theory of implied Warranty began with some degree 

of acceleration. Simply stated, where one purchased 

a cargo of a particular commodity such as wheat, hemp, 
copper sheathing, the implied warranty in those commercial 
transactions was that such products would comply with 
certain minimum standards generally known throughout 

the market place. These standards were based upon the 
concepts of resalability, usability or merchantability 
and reasonable fitness for use. The Common Law Warranty, 
implied warranty, continued to develop through several 
centuries in England. Finally, the Common Law concept 
of Warranty was codified in the English Sale of Goods 
Act. The English Sale of Goods Act actually formed the 
basis of the Uniform Sales Act Y, which was adopted in 
the United States during the early 20th century and sub- 
sequently adopted in many of the seyeral states and the 
District of Columbia. Today, the new Uniform Commercial 
Code has almost completely replaced the Uniform Sales 
Act. The Uniform Commercial Code, Section 2-213 provides 


that: 


17 Dniform Sales Act #12, 14 and 16. 


"(1) Express warranties by the seller are 
are created as follows: 

(A) Any affirmation of fact or promise 
made by the seller to the buyer 
which relates to the goods and 
becomes the basis of the bargain 
creates an express warranty that the 
goods shall conform to the affirma- 
tion or promise. 


Any description of the goods which 
is made part of the basis of the 
bargain creates an express warranty 
that the goods shall conform to that 
description. 


Any sample or model which is made 
part of the basis of the bargain 
creates an express warranty that the 
whole of the goods shall conform to 
the sample or model. 


(2) It is not necessary to the creation of an 
express warranty that the seller use formal words 
such as "Warrant" or "Guarantee" or that he have 
a specific intention to make a warranty, but an 
affirmation merely of value of the goods ora 
statement purporting to be merely the seller's 
opinion or commendations of the goods does not 
create a warranty." 

The Uniform Commercial Code was adopted in this juris- 
diction on January 1, 1965 and thus represents the law of 
warranty in the District of Columbia. However, in order 
to fully appreciate the evolution of the law of warranty, 
an analysis of the very early decisions must be brought 


into focus. 


In some legal quarters, scholars have expressed 


the view that Warranty had its origin as a pure ‘action 
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of tort, and the law of warranty found its way into the 
law of sales.2/ The leading test case, historically, 
Wright, 10 M. & W. 109, 


was the case of Winterbottom v. g 

114, 132 Engl. Rep. (1842) 402, 405 (1942). In Winter- 
bottom, supra, the rule was established that a remote 
purchaser could not maintain an action of negligence 
against a remote manufacturer of a defective article 
because of lack of privity. Then came Thomas and Wife 
v. Winchester, (1852) 6 N- y. 397. Winchester, supra, 
the exception to the general rule enunciated in Winter- 
bottom, supra. In Winchester, supra, was that a manufac- 
turer was liable to the remote purchaser of a defective 
article which was inherently or imminently dangerous. 


The basis for the exception in Winchester, supra, was 


that a manufacturer of a dangerous instrumentality is 


under a duty to reasonably inspect his product and upon 


failing to do so, may subject himself to liability. 
In the United States, the crucial test of the law 
of warranty was brought to fare in McPherson V- Buick Motor 


Company , 


217 N. Y. 382, 111 N- E- 1050 (1916). In 


McPherson Vv. Buick Motor Company, supra, the New York 


Court held that a remote purchaser may recover from a 
manufacturer even though there is no privity of contract 
between them. The rationale in McPherson, supra, clearly 


suggests that where the product sola is considered dan- 


27 See Ames, The History of Assumpsit, 2 Harv. L. Rev. 
1, 8 (1888) Hamilton, The Ancient Maxim, Caveat Emptor, 
40 Yale L. J. 113 (1931), Comment, 63 Colum. L. Rev. 
515, 52nd (1963). 


2h 


gerous instrumentality, the manufacturer should bear the 
responsibility because he had the opportunity to make 

a thorough inspection of the article before placing the 
article on the market. The celebrated Justice, Benjamin 
Cardozzo, in writing the opinion in McPherson, supra, 
clearly formulated on Winterbottom v- Wright, supra. 
Gradually, it is seen that the exception to the General 
Rule first enunciated in Winterbottom v. Wright, supra, 
had such force and impact that the general rule was 
destroyed and the exception in McPherson V- Buick Motor 
Company, supra, became the law. 

B. The Law of Warranty As Stated Today. 

For many years following McPherson V- Buick Motor 
Company, supra, the law of warranty was given strong 
impetus in Food and Drug cases. Thus, we saw the rule 
of law Srotver strongly stating that manufacturers, proces— 
sors, packers, etc. of food products must in performing 
their duty to exercise care commensurate with the risk 
of harm inherent in the product in which they deal, 
exercise care to see that their products are wholesome 
and free from noxious and deleterious organisms and 
impurities. Armour & CO. V- Leasure (1939) 177 Ma. 393, 


Armour & Co. Vv. Leasure \.--- 


gay gnd~572;* Clover Farms Dai v. Ellin (1950) 195 Md. 


663,75" A. 2nd 116; Arena ¥-. John P. Squire Co. (1947) 
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321 Mass. 423, 73 N. E. 2nd 8361; Lore v. De Simone 


321 Mass. 423, /3 N. 5. <n 


Bros. (1958) 12 Misc. 2nd 174, 172 NYS 2nd 829; Swift 
& Co. v. Wells. (1959) 201 Va. 213, 110 S. E. 2nd 203. 
In the District of Columbia, as in a number of other 
enlightened jurisdictions the rule has it that, the keeper 


of a hotel, dining car, cafe, or other public eating place, 


engaged in the business of serving food to customers 


is bound to use due care to see that the food so served 


is fit for human consumption and may be eaten without 


causing sickness or endangering life by reason of its 


condition. Picard v. Smith (1930) 59 App. D. C. 291, 40 

F. 2nd 803; Ash v. Childs Dining Hall Co. (1918) 231 Mass. 
86, 120 N. E. 396; Rickner v- Ritz Restaurant Co. (1935) 13 
N. J. Misc. 818, 181 A. 398. . And, the rule stated before, 
with depth, brevity and clarity applies to other products 


as well, particularly where those products are intended 


for human consumption or use such as beverages. See 


Cordell v. Macon Coca-Cola Bottling Co. (1937) 56 Ga. 
App. 117, 192 S.E.- 228; LaGrotte v. Bottling Co. (1949) 
70 Pa. D. & C. 145, 65 Montg. Co. L. R. 117. Containers, 
see, Noonan v. Great A & P Tea Co. (1927) 5 N. J. Misc. 


Noonan v. Great A & P Sea }6: =< 


201, 135 A 822. Drugs, see, Tombari v. Connors (1912) 


85 Conn. 231, 82 A. 640; Dunlap v.- Oak Cliff Pharmacy 
Co. (1926) 288 S. W. 236; Edelstein V- Cook (1923) 108 


Co. (1926) 288 S. W. 250; BUS" Sn 
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Ohio ST 346, 140 N, E. 765. Household Furnishings and 
Equipment, see, Jamieson V- Woodward & Lothrop (1957) 
101 App. D. C. 32, 247 F. 2nd 23. Clearly, the products 
liability field has progressed and grown by leaps and 
bounds and rightfully so. This Honorable Court has 


explored this area extensively on previous occasions, 


and more singularly in Jamieson v. Woodward & Lothrop, 


supra. 3/ : 

Today, the general rule maintains that enereiicen be 
no recovery in the absence of privity and the injured 
consumers seeking damages from manufacturers must, show 
that their action falls within a judicially recognized 
exception to the general rule. Normally, these exceptions, 
as was pointed out elsewhere in this brief, deal with 


foods and beverages or products which usually, but not 


| 
always, might be called inherently dangerous. The Uniform 


Commercial Code has clarified the privity requirement 

| 
in action by non buyers against retailers. The Code 
extends warranties to members of the buyer's family, 
his household and guest.4/ Title 2 of the Uniform Com- 
mercial Code, now represents the law of Warranty in the 
37 Citing Dillard & Hart, Product Liability, Directions 
for Use and Duty to Warn; 41 Va. L. Rev. 145 (1955); 
James, Products Liability, 34 Texas L. Rev. 44, 192 (1955); 
Wilson Products Liability, 43 Calif. L. Rev. 614, 809 (1955); 
Miller, Manufacturers' Product Liability, 24 N. Y.S. 
B. A. Bull, 313 (1952); Clark, Let the Maker Beware, 19 
St. John's L. Rev. 85 (1945); Restatement, Torts: #388 —- 
402 (1934). 


4/ Uniform Commercial Code, Title 2. 
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District of Columbia as was pointed out hereinbefore.>/ 


Much discussion has been made concerning liability 
of manufacturers but little comment has been thrusted 
at the Retailer. Should the Retailer escape the fangs 
of the sweeping law of product liability? Certainly, no 
justifiable reason can be given for allowing the retailer 
to escape his just debts and obligations to the purchasing 
society. The general rule is that a retailer or a Vendor 
of a product, manufactured by a reputable third person, 
who neither knows nor has reason to know that it is 
likely to be dangerous is not subject to liability for 
harm caused by the product even though he could have dis- 
covered the injury-causing defect by inspection or test 
before selling it. The exception to the rule makes the 
used car dealer liable. The reason for the rule is that 
a used car dealer has special knowledge and because of 
the general character of their business frequently requires 
pre-inspections, testing and repair of both new and used 
cars. This is not to say that the duty to inspect and 
test is so extensive as.to require discovery of latent 
defects. This Court should take notice, as a matter of 
common knowledge that defects that were clearly obvious 


in the Hunter-Center Motors Sales transaction cannot be 


57 All states have adopted the Uniform Commercial Code 


except Arizona, Idaho and Louisiana. 
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be classified as latent in character. o/ Thus, in Jones 
v. Raney Chevrolet (1940), 9 S. E. 2nd 395, an action where 
plaintiff sued to recover for injuries received due to an 
accident caused by defective brakes on the car in which 
he was riding and which had been sold to the driver of 
the automobile by the defendant, used car dealer, who 
represented that the automobile was equipped with good 
reliable brakes, and the Trial Court having entered a 
non-suit against the plaintiff. On appeal, the decision 
Was reversed. The North Carolina Supreme Court held 
that: 

"x used car dealer who repairs and re- 

conditions for resale owes a duty to 

the public to use reasonable care in the 

making of tests and necessary repairs 

to detect and make reasonably safe defects 

which would render the vehicle a menace: 

and is charged with knowledge of defects 


readily discoverable in the exercise of 
ordinary care." 


In another case, a judgment was affirmed for plain- 


tiffs, who were guests in a used automobile sold to 
the driver. The plaintiffs had been injured in a second- 
hand car conditionally sold to the driver by the defendant 


used car dealer. It was shown that the car was equipped 


Defects found in the Hunter car at the time of initial 
auto inspection revealed the following: steering alignment 
defective, auxiliary brakes defective, brake equilization 
defective, directional signal defective, rear lights 
defective, steering operation defective, including King 
pins, ball joints, worm and sector, tie rod ends, drag 
link, control arms, shock absorbers, springs and shackles, 
axles, wheel bearings, realignment, etc. i 
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with faulty brakes and that the defendant had not made 
a reasonable inspection for defects prior to placing the 
car in the driver's possession. The California Court 
said in affirming judgment for plaintiffs: 
"Although the driver was also negligent 
in operation, defendant's negligence could 
also be said to be a substantial factor in 
bringing about the injuries since the like- 
lihood of negligent operation was reasonable, 
forseeable, and the duty to inspect extended 


to third persons as well. See Benton 'v.- 
Sloss (Cal. S. Ct. 1952) 240 P- 2nd 575. 


Sloss (Cal. 5. tt. <“2<) 
But, what about a situation where the used car dealer 

knows or has reason to know that the used - vehicle, a 

dangerous instrumentality, is placed in the hands of the 


purchaser even after inspection by local authorities 


as was the fact in Hunter's case? It would appear as 


though stronger reasons are presented which would hold 


the defendant used-car dealer liable. 

In Hembree V- Southard, (Okla. S. Ct. 1959) 339 P. 
2nd 771, plaintiff was injured when the brakes on the right 
front wheel on the car locked, causing the car to over- 
turn. Plaintiff sought damages from the used car dealer. 
The defendant used car dealer had made no tests or re~ 
pairs on the automobile after it had been traded to 
him on another car. The Oklahoma Supreme Court held 
that jury was justified in returning a verdict for the 


plaintiff where there was evidence that defendant had failed 


to exercise reasonable and ordinary care required of 
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him as a used car dealer in checking the car for defects 


dangerous to prospective buyers. 

As to the duty owed to third persons by the seller 
of used cars, the Oregon Courts have propounded a rule 
that: An automobile dealer must use reasonable care 
to see that a car placed in the hands of a prospective 
buyer is in reasonably safe condition. Failure to comply 
with this duty extends liability to third persons if 
injury is the proximate result of such negligence. See 
Bogart _v- Cohen-Anderson Motor Co.» Inc. (Ore. S. Ct. 
1940) 6 Automobile Cases 425, 98 P. 2nd 720. : 

attention has also been focused on cases dealing 
with defective steering mechanisms in used as In 
one case, the plaintiff was injured when a reconditioned 
truck sold by the defendant dealer to defendant griver 
suddenly veered off the road and into plaintiff's car. 
The Circuit Court of Appeals for the Eighth circuit held, 
that a dealer in reconditioned cars owes a autyy to use 

reasonable care in testing and inspection and is charged 
with knowledge of those defects discoverable in) ‘the exer- 
cise of ordinary care. The evidence showed that the col- 
lision was due to a defective steering mechanism which 


could have been discovered had reasonable care been used 


in inspection. Chevrolet Co. v. Bruner (CA - 8th, 


Egan 
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1939 , 105 F. 2nd 373). 

whe rule in this jurisdiction, the District of 
Columbia, has been and still is that a used car dealer 
is not an insurer of the safety of autos sold by him. 
But, the exception to that rule should be--a used car 
dealer is under a duty to exercise reasonable care to 
detect defects and correct them. Warning the prospective 
buyer of these defects should not absolve the used car 
dealer from liability. 

The question might arise as to the length and dura- 
tion of the liability of the used car dealer. Appellant 
does not contend here that the dealer's liability should 
extend throughout the life of the used car. What appel- 
lant does contend is that where the dangerous instrumen-— 
tality is known, in fact, to consist of numerous defects, 
and the dealer makes no attempts to correct those defects 
or either in making such corrections, he does so negli- 
gently, then his liability continues and attaches to the 
dangerous instrumentality up to the time of correction 
of those defects or, unfortunately, until a serious acci- 
aent occurs which either causes serious bodily injury 
or death. It must be remembered that in Hunter's case 
the dealer sold an inherently dangerous and grossly defec- 


tive vehicle.2/ The car was taken back to the defendant 


77 See note (4) infra. 
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for corrections, and if they (corrections) were made, they 
were made negligently. There is further evidence that 
Hunter took the car back to Center Motors and told them 
that he no longer wanted the car (because of its condi- 
tion) and Hunter refused to continue to pay the notes 


on the car.8/ Hunter was therafter sued on the note in 


an action entitled: MASTER CREDIT SERVICE, INC., 


Assignee of CENTER MOTORS, INC. vs. HECTOR HUNTER, Civil 


Action Number C 19920-64 and a judgment was obtained 
against him and his wages attached. Hunter was thereafter 
compelled to return to Center Motors, Inc. and obtain 
possession of the automobile inasmuch as he was legally 
required to pay for it. Hunter resumed possession of the 
car on January 5, 1965.2/ On March 22, 1965, (approxi- 
mately 75 days after Hunter resumed possession) while 


Hunter was operating the automobile in a careful and 


prudent manner he lost control of the steering due to 


a locking of the steering. L0/ 


87 The decedent, not being well lettered in business trans- 
Actions certainly could not be charged with knowledge 

of the Third-Party Trust Receipt method of financing 

used in the District of Columbia. 
9/ While the auto was again in the exclusive possession 
of the defendants, Center Motors, Inc., the latter had 
additional opportunity to correct the defects if it had 
wanted to show good faith--but Center Motors, Inc., 
failed to do so. For the second time, the defendant 
released the grossly defective automobile to Hunter. 

10/ Testimony of Elmer Armstrong at his Deposition 
Teveals "Res Gestae" statements made by Hunter to Arm- 
strong immediately before the car left the highway. 
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Can it not be said that Center Motors, Inc., has 
incurred no liability as a result of this accident? 
Certainly, Center Motors owed a higher duty of care to 
make a reasonable inspection and mechanical correction 
for defects and cure of those defects. In failing to do 
so, as Center Motors surely failed, Center Motors should 
be held liable. Hunter's case does not represent the 
average personal injury case. Here, five human lives 
were snuffed out and six persons permanently injured. 

Who must the financial burden fall upon, the consumer 

or retailer? Must the consumer pay twice--the first pay- 
ment in cash for purchase of the defective dangerous instru- 
mentality and the second payment-with his life? Used car 
dealers, like manufacturers of new cars owe the same 

duty of car to the ultimate consumer and foreseeable 

third persons even though not in privity with them. 
Appellant urges this Honorable Court to extend applica- 
tion of the doctrine against manufacturers of automobiles 
to Used Car Dealers as well. In one clean sweeping deci- 


sion, this Honorable Court can overrule the large body 


of warranty law in the District of Columbia as was done 


Yuba Power Products, Inc. (1963) 59 Cal. 


in Greenman v. 


2nd 57, 377 PB. 2nd 897, by the California Courts. In 


Greenman v. Yuba Power Products, Inc., supra, plaintiff, 


Greenman v. Yuba Power 
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who was injured while using a power tool given him by 


his wife as a Christmas gift, sued the retailer and manu- 
facturer, alleging negligence and breaches of implied 
and express warranties. The California Court held that: 

"a manufacturer is strictly liable in 

tort when an article he places on the 

market, knowing that it is to be used 

without inspection for defects, proves 


to have a defect that causes injury to 
a human being." 


i 

The same rule enunciated in Greenman, supra, should be 
adopted in this jurisdiction to cover manufacturers as 
well as retailers of new and used automobiles. To cut 

the extension of the doctrine short which would obviate 
coverage of used car dealers would rupture the sacred 
theory underlying the rule that the purpose of such 
liability is to insure that the costs of injury resulting 
from defective products are borne by the manufacturers 

(OR RETAILERS) that put such products on the market rather 
than by the injured persons who are powerless to protect 
themselves. See Prosser, Strict Liability to the Consumer, 
69 Yale L. J. 1099, 1124-1134. 


Conflict of Laws -- Potential Application of the 
Rule of Strict Tort Liability Projected. 


The place of the injuries and deaths at bar occurred 
in the Commonwealth of Virginia. Accordingly, in considera- 
tion of any projected application of the rule of Strict 


Tort Liability, this Honorable Court must look to the 
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laws of Virginia under the maxim lex loci delicti. 


Concededly, the State of Virginia still maintains 
the Warranty Theory of Liability. However, exceptions 
to the warranty theory of liability have been codified 
thereby abolishing the privity requirement for all fore- 
seeable plaintiffs. Va. Code Ann. #8-654.3 (Supp. 1962) . 
Under the provisions of the Virginia Code, that state 
Legislature has enacted into law, the rule that, 

"Lack of privity between the plaintiff 
and defendant shall be no defense in 
any action against the manufacturer 
or seller of goods to recover dam- 
ages for breach of warranty, express 
or implied, or for negligence, al- 
though the plaintiff did not purchase 
the goods from the defendant, if the 
plaintiff was a person whom the manu- 
facturer or seller might reasonably 


have expected to use, consume, Or 
be affected by the goods! --+--: > 


" 
However, Appellants state the position to be-- 
the laws of the District of Columbia should apply inas- 
much as the legal duties arose out of a transaction 
contractual in nature which, as Appellants contend, 
furnished the initial basis for ex delicti liability. 
Thus, under the doctrine of Renvoi, this Honorable Court 
should look to the whole law of Virginia, including its' 


Conflict of Laws Rules, and the question as to what the 


law of the forum would be, finally rests with the internal 


laws of the District of Columbia. Authority for this 
position is supported by the United States Supreme court 
in Richards v. United States ( ) 369 U.S. 1, 82 

S. Ct. 585 where that august body interpreted the provi- 
sions of the Federal Tort Claims Act as they apply ‘to 
the governments liability, was determined by the Law of 
the place where the act or ommission occurred means the 


whole law of such place and not merely the internal 


law. 


While the Restatement, Conflict of Law #7 (b) seems 


to reject the Renvoi doctrine, Appellants nevertheless 
urges this Honorable Court to follow the Federal Rule 

as enunciated in Richards v- United States. See: | 59 
Columbia L. Rev. 440, Cormack, "Renvoi, Characteriza- 
tion, Localization, and Preliminary Question in conflict 
of Laws"; 14 S. Cal. L. Rev. 221; Lorenzen, "The quali- 
fication, Classification or Characterization problem in 
the Conflict of Laws;" 50 Yale L. J. 743; Cook, the 
Logical and Legal Bases of the Conflict of Laws, vol. 

5 Harvard Studies in the Conflict of Laws, Ch. IX pp. 
239 et seq. 

Seemingly, no violent injustice would be served 


under either the District of Columbia laws or the Virginia 
| 


laws if new legal innovations are established now. The 


37 


weight of ultimate "pure justice" would certainly furnish 
a stronger basis for applying the suggested theories 


under both laws. 


SHOULD THE DOCTRINE OF STRICT 
‘TORT LIABILITY APPLY IN WRONG- 
FUL DEATH ACTIONS? 


Assuming that under the doctrine of Renvoi; the 
whole law of the Commonwealth of Virginia would, under 
conflict of laws, refer back to the laws of the District 
of Columbia, consideration must be given to the District 
of Columbia Wrongful Death Statute. Under Title 16, 

D. C. Code 1201, 1961 edit., Congress has declared that: 


"Whenever by an injury or happening 
within the limits of the District of 
Columbia and the death of a person 

shall be caused by the wrongful act, 
neglect or default, of any person or 
corporation, and the act, neglect, or 
default is such as would, if death has 
not ensued, have entitled the party 
injured, or if the person injured by 

a married woman, have entitled her 
husband, either separately or by join- 

ing with the wife, to maintain an action 
to recover damages, the person who or 
corporation which would have been liable 
if death had not ensued shall be liable to 
an action for damages for such death... ." 


Appellants are well aware of this Courts previous 
holding that the District of Columbia Wrongful Death 
Statute, and the limitations thereof are confined to 


injuries suffered within the District of Columbia. 
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Lewis v. Reconstruction Finance Corp., (1949) 85 U.S. 
App. D. C. 339, 177 F. 2nd 654.11/ Lewis, supra, can 
become the subject of close scrutiny here under Appellants 
argument as to affirmative application of the Renvoi 
Doctrine and conflicting concepts of District of Colunbia 
public policy as we shall see. But, in examining the 


Wrongful Death Statute of the Commonwealth of Virginia 


we find both statutes similar. However, the virginia 


Wrongful Death Statute, it is provided that: 
| 
"Whenever the death of a person shall 
be caused by the wrongful act, neglect, 
or any default of any person or corpora— 
tion, or any ship or vessel, and the act, 
neglect or default is such as would if — 
death had nét ensued, have entitled 
the party injured to maintain an action, 
or to proceed in rein against such ship or 
vessel. . . -Shall be liable to an action 
for damages. . . - not withstanding the 
death of the person injured and although 
the death shall have been caused under _ 
circumstances, as amount in law of a felony." 
Vol. 2, Title 8, Code of Virginia, ,' 
vol. 7243, article 3, 1957 edit-22/' 


While the case law is relatively slim on the issue of 
whether strict liability doctrine should be applicable 
to Wrongful Death Actions, there is no real reason to 
conclude that the doctrine is not included within the 
Ii/ Appellant does not cite Lewis Vv. Reconstruction Finance 
Corp., supra, for its holding applic e to e Statute 
of Limitation as that question is not raised in Appellants 
brief. 
12/ Statute of Limitations under Virginia Code is 


2 years, as amended 1958. Vol. 2, Virginia Code, 8-633, 
1966 Supplement. 


Death Statute of either the District of Columbia or 
Virginia. Compare, Sullivan V. Dunham, 1900, 161 N. Y. 
290, 55 N. E. 923; United N. ¥. & N- J. Sandy Hook 
Pilots Ass'n v. Halecki, 1959, 358 U. S. 613, 79 S. Ct. 
517: United States v. Praylov, 4th Cir. 1953, 208 F. 2nd 
291. . Courts have gone so far as to hold that, regardless 
of the form of the action, the tort aspect of warranty 
calls for the application of a tort rather than a con- 
tract rule and the doctrine of Strict Tort Liability 

is included under Wrongful Death Statutes. Greenwood v. 
John R. Thompson, Co., 1919, 213 Ill. App. 371; Parks v- 
c. C. Yost Pie Co., 1914, 93 Kansas 334, 144 P. 202; B. 


Cc. C. Yost Pie Co-, i7i*: => ee eee 
F. Goodrich Co., v. Hammond, 10th Cir. 1959, 269 F. 2nd 


501; Hinton v. Republic Aviation Corp., SO. Dist. N. Y. 
1959, 180 F. Supp. 31; Ewing v. Lockheed Aircraft Corp., 


D. Minn. 1962, 202 F. Supp. 216. While Wrongful Death > 


arising out of a contract, concededly have no application 


to Death Actions. The fact that there was a contractual 
relationship between decedent and defendant does not pre- 
vent the action from sounding in Tort. As was the fact 
in Hunter's case. Braun v.- Riel, 1931, 40 S. W. 2nd 621; 


Thaggard v. Vafes (1928) 218 Ala. 609, 119 So. 647; Okla- 


Thaggard v- Vafes (1920) <.+ * = 


homa Natural Gas v. Young, 10th Cir. 1940, 116 F. 2nd, 


720, 723. The mere fact that the allegations in the 


pleading smacks of actions ex contractu, does not render 


| 
the real fact that ex contractu allegations in the /piea- 


dings are made by way of inducement, but the gravamen of 
the action sounds in Tort. Mueller v. Winston Bros. Co. 
(1931) 165 Wash. 130, 4 P. 2nd 854; Cabe v- Ligon, (1921), 
115, S. C. 376, 105 S. E. 739. 

Appellant contends that no matter what the cause of 
action may be in Tort or in Contract, the damage suf- 
fered by the plaintiffs is equally as great in both and 
it should make no difference whether the action sounds 
in one or the other. See 38 Virginia L. Rev. 676. 

In 1907, the Court of Appeals for the District of 
Columbia seemed to have encompassed both issues x to 
Choice of Law and application of liability in Wrongful 
Death Causes. In Moore v. Powell (1907) 29 A _ Dd. Cc 
312, 9 L. R. A. N. A. 1078, an action was brought in the 
District of Columbia to recover damages for death of the 
plaintiff's intestate in Maryland, caused by the alleged 
negligence of the defendant, who, at his drugstore in 
the District of Columbia, improperly filled a prescription 
for the intestate. At the conclusion of the plaintiff's 

evidence, the defendant moved for a directed verdict in 
his favor on the ground that the evidence did not, tend 
to show “an injury done and happening within the 
limits of the District of Columbia," as alleged in the 
declaration, but in Maryland and that under the declara- 


tion the plaintiff's cause of action, if he had Gne,; was 
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not given by the District of Columbia Wrongful Death 
Statute but by the Maryland Statute. The Court directed 
a verdict in favor of the defendant. On Appeal, the 
Court held, in reversing the judgment that "the place 

of the death ought not to determine the existence or non- 
existence of a course of action." However, as both the 
Maryland and District of Columbia Statutes allowed an 
action for wrongful death, and the Court held that, 

upon remand, the Trial Court should take judicial notice 
of both statutes, it seems that a ruling on the choice 
of law question was not necessary. The case of Jamieson 


v. Woodward & Lothrop, decided 1957, supra, and Atwell 


v. Pepsi Cola Bottling Co. (1959), 152 A. 2nd 196, do not 


diminish the scope and effect of Moore v. Powell, supra, 


for the stated reason that the Court's holdings in Jamieson, 
supra and Atwell, supra, were applicable to choice of 

law questions in personal injury cases and not in Wrong- 
ful Death cases, remembering, of course, that the Courts' 
held that where injuries occurred in Virginia and Mary- 
land, Virginia and Maryland Law governed each case 
respectively, for the foregoing reasons advanced by 
Appellants, the doubts raised as to whether or not the 
doctrine of Strict Tort Liability should apply to Wrong- 


ful Death Actions should be resolved in the affirmative. 
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THE DOCTRINE OF STRICT TORT 
LIABILITY SHOULD ATTAIN IN THE 
DISTRICT OF COLUMBIA. 

Today, Appellants strongly urge this Honorable Court 
to review the status of the law of warranty in the District 
of Columbia in order to ascertain whether the warranty 
laws reliably resolve the human misery, tragedy and suf- 
fering resulting from complete disdain for the protection 
of the purchasing public by retailers who sell their 
wares in the District of Columbia. More particularly, 
attention should be focused on the practices by used car 
dealers who pass on to the public, defective automobiles 
with reckless abandon and who, since time immaterial, 
hide behind the protection of the magic phrase "50-50 
guarantee" or so — many miles, whichever comes first." 

In a general survey released by the National: Safety 
Council, its findings were grim and shocking when it is 
learned that during the year 1966 Motor Vehicle Accidents 
on a national scale cost $10,000,000,000L3/, As a leading 
cause of death, motor vehicle accidents rank as follows 
according to age grouping: (Under Accidents) per 100,000 


population: for all ages, 4th leading cause of death; 


I37 See Accident Facts, 1967 edit., page 5, by National 


Safety Council. 


under 1 year, 8th leading cause of death; 1 to 4 years, 
3r4 leading cause of death; 5 to 14 years, lst leading 
cause of death; 15 to 24 years, lst leading cause of 
death; 25 to 44 years, lst leading cause of death; 45 
to 64 years, 4th leading cause of death; 65 to 74 years, 
6th leading cause of death; and 75 years and over, 7th 
leading cause of death.24/ accidents are the leading 
cause of death among all persons age 1 to 37 and among 
persons of all ages, accidents are the fourth leading 
cause of death. During the years 1965 and 1966, 94 deaths 
were recorded in the District of Columbia. In 1966, 
Motor Vehicles accounted for 210 deaths in the District 
of Columbia. The foregoing do not adequately pin-point 
the causes of automobile collisions nor do they raise 
an eyelid when compared with Appellants arguments here. 
Thus, a review of statistical findings as to how people 
died in Motor Vehicle Accidents in 1966 must be made. 
In 1966, 300 persons died in collision accidents on the 
roadway caused by either over turning or running off 
the road. The above figure represents a 9% increase 
when compared with the number of deaths recorded in 


1965 under this specific heading.15/ 


T37 See Accident Facts, 1967 edit., page 5, by National 


Safety Council. 


14/ See Accident Facts, page 8, infra. 


15/ See Accident Facts, page 42, infra. 
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Under the National Vehicle Safety-Check Program in! 1966 
the following defects were found in automobiles being 


operated in the United States: 


Passenger Cars 
No. of 


Items % of 
Defective All Items 
Front Lights 
Brakes 
Rear Lights 
Stop Lights 
Front Turn Signals 
Windshield Wipers 
Rear Turn Signals 
Tires 
Exhaust System 
Steering 


Clearly then, there is a strong degree of correlation 
between the defective automobile and the automobile acci- 
dents. However, statistics, taken alone, do ao eS much, 
other than the fact that they represent jumbled numerical 
classifications. “Be that as it may, the degree and increase 
of onslaughts on the highway motivated great national con- 
cern. The Federal Government has recognized the need for 
Legislation in this area in order to protect the consumer. 
Correctly reviewed, the Congress (Legislature) and the 


Executive Branches of Government have acted to resolve 


167 Reproduces from Chart, page 57, Accident Facts, infra. 


the problem of safety to the consumer. Evidence of this 
concern was demonstrated during the Hearings before the 
Committee on Commerce, United States Senate on March 16, 
17, 29, 30 and April 4, 5, 6, 1966 -- during which time, 
hearings were held on Senate Bill 3005. The purpose of 
the Bill was to provide for a coordinated National Safety 
program and Establishment of Safety Standards for 

Motor Vehicles in Interstate Commerce to Reduce Traffic 
Accidents and the deaths, injuries and property damage 
resulting from such accidents.2// This bill was subse- 
quently enacted as a law now known as the Highway Safety 
Act of 1966. Notably, public action had not been taken 
in safety prevention area until 1966, approximately one 
year after Ralph Nader, Esquire, presented to the public 


his Treatise, "Unsafe At Any Speed," by Nader, Appellant 


refers this Court to a very critical and crucial line 


in the Treatise. Nader states: 


"Judicial decisions throughout the 50 states 
have given living meaning to Walt Whit- 
more's dictum, 'If anything is sacred, the 
human body is sacred! Mr. Justice Jackson 

in 1953 defined the duty of the manufacturers 
by saying, ‘where experiment or research 

is necessary to determine the presence or the 
degree of danger, the product must not be 
tried out on the public, nor must the 

public be expected to possess the fa- 
cilities or the technical knowledge to 


See Transcript of Hearings on Senate Bill 3005, 
Serial No. 89-49, Hearings Before the Committee on 
Commerce, United States Senate, 89th Congress, U. S. 
Government Printing Office, 1966. 
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learn for itself of inherent but latent 
dangers. The claim that a hazard was 
not foreseen is not available to one who 
did not use foresight appropriate to his 
enterprise'". 


While admittedly, Nader's work as well as the Motor 
Vehicle and Highway Safety Acts of 1966 are directed 


towards manufacturers there is no sound reason nor logic 


as to why the principles and arguments advanced enun- 


ciated are not applicable to the retailer as well. 
After all, it is the retailer who has direct contact 
with the public consumer. To be sure, the purchaser of 
a new automobile enjoys some degree of protection but 
what about the purchaser of a used automobile?’ Is he 
not entitled to protection from injuries? Is his life 
of less value because the commodity which he purchased 
was used? Does a $1,000.00 difference in his purchase 
make the difference whether he is entitled to good sound 
wares? Is there any sound reason why the doctrine of 
Caveat Emptor cannot be buried forever? Appellants 
urge this Honorable Court to take a long look at those 
questions posed for its consideration. 

I87_ Page X, preface, Unsafe At Any Speed, by Nader. 
See also, Transcript of Hearing Before Committee on 
Commerce, United States Senate, (Traffic Safety), 
Senate Bill 3005, Serial No. 89-49, March 16, 17, 29, 


30 and April 4, 5, 6, 1966. Motor Vehicles and 
Highway Safety Acts of 1966. 
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Appellants strongly contend here that members of the 
purchasing public, who purchase used motor vehicles, or 
any other instrument which is potentially dangerous to 
life and limb, should receive the protection of the 
Courts. The legal vehicle which can be used to afford 
that protection is by adoption of the Strict Tort 
Liability Doctrine. Earths will not shake, nor will 


mountains tremble at the introduction of the Strict Tort 


Liability Doctrine. Assuming that Virginia law is 


controlling no repugnancy to Virginia law will avail for 
it is now settled in Commonwealth that the rule of non- 
privity has been adopted. Pierce v. Ford Motor Co. 

(4th Cir.) 1951 190 F. 2nd 910. The non-privity rule 
has many of the attributes of the Strict Tort Liability 
Doctrine. The latter doctrine in itself is not unknown 
to the Commonwealth, for the doctrine has been applied 
in food cases there. Swift _& Co. V- Wells, (1959), 110 
S. E. 2nd 203. 

Aside from the Virginia view, a national survey of 
the application of the Strict Tort Liability Doctrine 
should lend some support to Appellant's contentions. 
First of all, a clear recital of the rule which 


Appellants advance should be set forth here. The best 
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definition and explanation of the rule is found in the 
Restatement of the Law of Torts, Second. 
"402 A. . 2 © © eo wo 
1. One who sells any product in a defective 
condition unreasonably dangerous to the 
user or consumer or to his property is 
subject to liability for physical harm 
thereby caused to the ultimate user or 
consumer, or to his property, if. 


(a) the seller is engaged in the business 
of selling such a product, and 


(b) it is expected to and does reach the 
user or consumer without substantial 
change in the conditions in which it 
was sold." 

Correctly viewed, Courts adopt two theories to 
achieve Strict Liability, i. e., Warranty and Tort. 
However, Appellant urges adaptation of Strict Tort Lia- 
bility here. The states now adopting the Strict Tort 
Liability Doctrine are: California, Connecticut, Illinois, 
Indiana, Kentucky, Michigan, Mississippi, Misseuri, New 
Jersey, New York, Ohio ,Oregon, Pennsylvania, Tennessee, 


and Texas. The District of Columbia still clings to 


the Warranty Theory even though the rule of non-privity 


has been used here. A Lower Court of Appeals in the Dis- 
trict of Columbia held that lack of privity of contract 
was not a bar to a purchaser's action against the manufac- 


turer to recover for breach of implied warranty of fitness 


for property damages to a three-month old automobile 
which left the road allegedly due to a defective steering- 
mechanism. Picken X-Ray Corp. v. General Motors, (1962) 
185 A. 2nd 919. 

Retailers of new and used automobiles should not 
escape the grips of the Strict Tort Liability Doctrine, 
merely because of "deeper pocket theories" or "creator 


of dangerous image theories." While the basic rule is 


that a retailer or a vendor of a product, manufactured 


by a reputable third person, who neither knows nor has 
reason to know that it is likely to be dangerous is 

not subject to liability for harm caused by the product, 
even though he could have discovered the injury-causing 
defect by inspection or test before selling it. The rule 
is not without exception. The exception to the rule is: 
a seller may be subject to liability if, although 
ignorant of the dangerous condition of the product, he 
could have discovered it by exercising any particular 
opportunity or competence which as a seller in such 
products he has or should have. The exception to the 
rule was designed specifically to preclude retailers 

or used car dealers, as appellee from escaping the grips 
of liability. Used car dealers fit perfectly within the 
exception to the general rule because of their special 


knowledge and because of their business which requires 
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preinspection, testing and repair of both new and used 


automobiles and used car dealers have been liable on 


numerous occasions because of their failure to inspect 
or test to find defects which would have been discoverable 
by the exercise of ordinary care. Stronger reasons for 
application of the exception are, clearly present in 
cases, as was the Hunter case, where the seller knew of 
the numerous defects in the automobile, had several oppor- 
tunities to correct those defects, but willfully and 
wantonly ignored its primary obligations and auty to 
the public, that is the duty to inspect, correct and 
place safe products on the public highways of the District 
of Columbia as well as products which find their way into 
the stream of inter-state commerce. 

Admittedly, the law of product liability . has under—- 
gone dramatic changes since its inception. Appellants 
are among the first to admit difficulty in comprehending 
the numerous terms in the product liability field. 
History of evolution of the law in this area mast be 
resorted to in order to place Appellants cause and con- 
tentions in proper perspective. Thus, we see ‘that in 
Winterbottom v. Wright, supra, where the defendant had 
made a contract with the postmaster general to provide 
and to keep in repair a mail-coach, and the coach broke 
down, overturned and injured the plaintif£-coachman, the 


employee of persons who had contracted to horse and man 
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the coach, the English Court held that plaintiff had 

no course of action against the defendant for the reason 
that there was no privity of Contract between the parties. 
The next case of substantial impression in this area 

and presumably a case of first impression in the United 
States was the case of Thomas & Wife v. Winchester, supra. 
In Winchester, supra., an action was brought by the plain- 


tiff and his wife against the defendants to recover 


damages for negligently putting up, labelling and selling, 


as an extract of dandelion, a simple and harmless medicine, 
a jar of extract of belladonna, a deadly poison, whereby 
the femail plaintiff had been greatly injured after 
using the same. The Court, in taking a step further 
from Winterbottom, supra, held that, a dealer in drugs and 
medicines, who carelessly labels a deadly poison as a harm- 
less medicine, and sends it so labelled, into the market, 
is liable to any person, who, without fault on his part, 
is injured’ thereby, though it may have passed through 
other hands, by intermediate sales, before it reached 
the person injured. 

In 1903, the U. S. Circuit Court of Appeals for 
the Eighth Circuit, decided, Huset v. J. I. Case Threshin 
Machine Co., 120 Fed. Rep. 865. In Huset, supra, J. H. 
Pifer had purchased the threshing machine from the 


defendant. While an employee of Pifer was assisting 


in the operation of the machine, and while walking upon 
the covering of the machine, the covering sank and plain- 
tiff--employee's leg was crushed above the knee and 
plaintiff's leg had to be amputated. Plaintiff-employee 
brought suit against the manufacturer. On trial defen- 
dant was granted a demurrer to the plaintiff's com- 
plaint. On appeal by the plaintiff, the Court, reversing, 
held that, as an exception to the general rule relating 
to privity of contract, a manufacturer or vendor, who 
without giving notice of the character and qualities 
of articles, known to be imminently dangerous to the life 
or limbs of anyone who may use it for the ose for 
which it is intended, is liable to anyone who sustains 
injury from its dangerous condition, whether he has 
contractual relations with him or not. : 

In MacPherson v. Buick Motor Co., supra, defendant, 
a manufacturer of automobiles, had sold an automobile 
to a retailer-dealer. The retailer-dealer sold the auto- 
mobile to the plaintiff. While the plaintiff cae in the 
car, it suddenly collapsed and plaintiff was injured. 
One of the wheels was made of defective wood, and its 
spokes crumbled into fragments. The wheel was not made 


by the defendant. Plaintiff filed suit for damages, 


alleging negligence. The issue in the case was whether 
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the defendant owed a duty of care and yigilance to 

anyone but the immediate purchaser. The Court held 

the Appeal the celebrated Justice Benjamin Cardozo 
writing the lending opinion, that although the automobile 
manufacturer had actually obtained the wheel from 
another manufacturer, the manufacturer of the finished 
product had a duty to make an inspection of the wheel. 
Thus, MacPherson v. Buick Motor Co., supra, began the 
trend which was to lead to the abandonment of the rule 
requiring privity of contract in negligence actions. 

In 1944, the California Supreme Court decided Escola v. 
Coca Cola Bottling Co. of Fresno, 24 Cal. 2nd 453, 150 P. 
2a 436. In Escola, supra, plaintiff, a waitress ina 
restaurant was injured when a bottle of Coca-Cola broke 
in her hand. The jury returned a verdict for plaintiff 
and the defendants appealed. On appeal, plaintiff 
contended that the Doctrine of Res Ipsa Loquitur was 


applicable on the theory that the defendant had control 


of the dangerous instrument or product at the time of 


the negligent act.l9/ ‘The Court held that the manufacturer 
was liable to the plaintiff, not withstanding the fact 

that there was no privity of contract between the parties. 
137 There is no reason why the Doctrine of Res Ipsa Loquitur 
Cannot be applied in Hunter's case inasmuch as evidence 
showed that the automobile was under the control of the 


defendant at the time of the negligence during the sale 
of the car. 


oh 


One of the more contemporary cases of substantial 


impression is Henningsen, et al. vs. Bloomfield Motors, 
Inc., et al, (1960), 3 N. J. 358, 161 A. 2d 69. In 
Henningsen, supra, plaintiff's husband purchased a new 
automobile as a Mother's Day gift. Less than two weeks 
after purchase and while driving the automobile at a 

. moderate rate of speed, the car veered suddenly from the 
road, because of an alleged defect in the steering mechanism 
and plaintiff was injured when the car ran into a wall. 
The Court held that, under modern marketing conditions, 
when a manufacturer puts a new car into the stream of 
trade and promoted its purchase by the public, an implied 


warranty that it is reasonably suitable for use as such 


accompanies it into the hands of the ultimate purchaser. 


Justice Foanas, in writing the majority opinion for the 


New Jersey Court, eluded to language enunciated by 
Justice Cardozo in the landmark case of MacPherson v. 


Buick Motor Co., supra, 


"Beyond all question, the nature of an 
automobile gives warning of probable 
danger if its construction is defective. 

- « « - - - The dealer was indeed | 

the one person of whom it might be said 
with some approach to certainty that 

by him the car would not be used. The 
principle that the danger must be imminent 
does not change, but the things subject 

to the principle do change. They are 
whatever the needs of life in a developing 
civilization require them to be." 
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In Greenman v. Yuba Power Products, Inc., supra, the 
plaintiff brought an action against the retailer and manu- 


facturers of a Shopsmith. While using the Shopsmith (a 


combination power tool that could be used as a Saw, 


drill and wood lathe) a piece flew out of the machine 

and struck him in the forehead, inflicting serious 
injuries. The jury was allowed to rule on the question 

as to liability of the manufacturer but not the retailer. 
The jury found for the plaintiff against the manufacturer 
and both the manufacturer and plaintiff appealed. The 
California Supreme Court held that a manufacturer is 
strictly liable in tort when an article he places on 

the market, knowing that it is to be used without inspection 
for defects, proves to have a defect that causes injury 

to a human being. Greenman, supra, represents the first 
case in California when the Strict Tort Liability Doctrine 
has been clearly enunciated. Like California, the District 
of Columbia, as the law stands today, does not demand 

that there be privity. Clearly then, the question of 
privity is not decisive in cases involving dangerous 
instruments and the use thereof. The trend has already 
been set for the move towards application of Strict Tort 
Liability. The reason being, as Justice Traynor pointed 


out in Greenman, supra, 
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", . .. . the abandonment of the : 
requirement of a contract between | 
the parties makes it clear that the 
liability is not governed by the law 
of Contract Warranties but by the 
law of Strict Liability in Tort!" 

What Appellants are asking here is to apply the 
doctrine of Strict Tort Liability to sellers or retailers 
of new and used instruments which are inherently dangerous 
to life and limb. The critical conflict of laws question 
does not and would not alter the results inasmuch as the 
District of Columbia and Virginia have both dispersed 
with the privity requirement. Virginia has even taken 
steps to dispense with the privity requirement by legis- 
lation. Va. Code Ann. Ch. 29, #8-654.3 (Supp. 1962) .20/ 
As a matter of fact, the question need not be decided at 
all. The Illinois Court did so in Haley v. Merit Chevrolet 
(1966) 214 N. E. 2d 347. In Haley, supra, one of the 
plaintiff's had purchased an automobile in Illiriois and 
while driving the automobile in Iowa, was involved in an 
accident in the latter state, when the steering wheel of 
the car came loose from its attachments at the dashboard. 
Without deciding whether Illinois or Iowa law applied, the 
Appeals Court ruled that the outcome of the case would 
be identical under either Illinois or Iowa law as both 
states had dispensed with the requirement of privity of 


Contract. 


207 Virginia has, in reality, adopted the rule of non- 


privity. Pierce's vs. Ford Motor Co-, supra. 
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The fact that Appellees are retailers of used auto- 
mobiles should not absolve them from application of the 
Strict Tort Liability Doctrine or from clear liability 
under the doctrine. Appellants have stated the rule 


hereinbefore, that a seller may be the subject of lia- 


bility if, although ignorant of the dangerous condition 


of the product, he could have discovered it by exercising 
any particular opportunity or competence which as a 
seller in such products he has or should have. This rule 
extends to sellers in such products he has or should have. 
The application of the rule to used car dealers is not 
new to the judicial circuits. In an action to recover 
damages due to an accident caused by defective brakes 

on a used car which was sold by the defendant. On Appeal 
from a judgment of non suit against the plaintiffs, the 
North Carolina Supreme Court held that a used car dealer 
who repairs and reconditions for resale owes a duty to 
the public to use reasonable care in making of tests 

and necessary repairs to detect and make reasonably 

safe defects which would render the vehicle a menace 

and is charged with knowledge of defects readily dis- 
coverable in the exercise of ordinary care. Jones v.- 
Raney Chevrolet Co., supra. There is some contention 

by Appellees that Appellant, Hunter, might have been 
negligent in the operation of the car at the time of 


the accident. Of course, this contention should not 
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be given any wieght in the case at bar. There are stronger 


reasons why Appellee should be held liable, notwithstanding 


any defenses which it might raise. In Benton v. Sloss, 
supra, judgment for the plaintiffs, guests who were 
injured in a second-hand car conditionally sold to the 
driver by defendant used car dealer, was affirmed when 

it was shown that the car was equipped with faulty brakes 
and that the defendant had not made a reasonable inspec- 
tion for defects prior to placing the car in the driver's 
possession. The Supreme Court of California held that 
although the driver was also negligent in operation, 
defendant's negligence could also be said to be a sub- 
stantial factor in bringing about the injuries since 

the likelihood of negligent operation was reasonably 
foreseeable, and the duty to inspect extended to pro- 
tect third persons. The Oklahoma Supreme Court rendered 
the same holding in a similar case in Hembree v. Southard, 
supra. See also: Armour v. Haskins (Ky. Ct. App. 1955) 
275 S. W. 2d 580; Bogart v. Cohen-Anderson Motor Co., 
Inc.,; supra; Al Dement Chevrolet Co. v. Wilson (Ala. 

S. Ct. 1949), 42 SO. 2d 585; Egan Chevrolet Co.'v. Bruner, 


supra; Bock v. Truck & Tractor, Inc. (Wash. S. Ct. 1943), 
139 P. 2d. 706. 


Appellants acknowledge the principle that a used 
Car dealer is not an insurer of safety of automobiles 
sold by him, but the rule cannot be controverted a 
dealer of used automobiles is under a general duty to 
exercise reasonable care to detect defects and correct 
them. Thrash v. U-Drive-It Co. (1953), 158 Ohio St. 
465, 110 N. E. 2d 419. It has been declared, in other 
quarters, that a majority of the jurisdictions which 
have ruled on the subject of liability of used car 
dealers have held them liable for the reason that a used 
car dealer is in a better position by reason of oppor- 


tunity to discover what defects might exist. Gaidry 


Motors, Inc. v. Brannon (Ky. Ct. App. 1953) 268 S. W. 


2a 627; Barni v. Kutner (1950) 6 Terry 550, 76 A. 2d 801. 


Appellants case goes many miles further than the cases 


cited hereinbefore. Where the negligence of the dealer 


or seller is so flagrant, willful, wanton, reckless and 


in total disregard of human lives and where dealers are 
given several opportunities to correct the defects and 
fail to do so but rather, prosecutes a civil action 
against the uninformed purchaser, no defenses should 
be allowed nor heard. Puffing and fast sales talk can 
have an ultra-sensitive on most members of the purchasing 
public. These are the persons who need protection at 
the very beginning of a sales transaction. 

The protection sought here, admittedly after the fact, 


would be extended and afforded if this Honorable Court 
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sees fit to fix liability on Appellees by use of the 


Doctrine of Strict Tort Liability. 


Not only does the Used Car Dealer shirk from the 
public duty to place reasonably safe products (automo- 


biles) on the market, they create, by their sales of 
defective used automobiles, and harbor absolute nui- 


sances. See 21 NACCA Law Journal 430. 
PUBLIC POLICY ARGUMENT: 


Generally, it may be said that all of the Courts 
have now agreed that the Strict Tort Liability sppiies 
to manufacturers. There is general agreement among the 
Courts that the doctrine applies to Retailers or Sellers 
as well, excepting a small minority of states. : 

In addition, to the contentions advanced by Appellants 
elsewhere in their brief, the public policy of the District 
of Columbia must now demonstrate that the general purchasing 
Public needs the protection of the Courts. : 

The public interest in human life and safety demands 
the maximum possible protection that the law can give 
against dangerous defects in products which they are 
helpless to protect themselves against. Surely, it 
is easy to say that no one forces the purchaser to buy 


and if he does buy, "let him beware!" As Appellants 
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have stated before and restate now, the rule of caveat 
emptor is dead and should not be resurrected here. 

A supplier or seller of automobiles, new and used, 
by placing his wares in the common market-place, repre- 
sents to the public that they are suitable and safe for 
use and by advertising or otherwise, he has done everything 
in his power to induce that belief. See: 69 Yale L. 

J. 1122, Strict Liability to the Consumer, by Prosser. 

Appellants are urgently requesting this Honorable 
Court to avoid duplicity because of eventual wounds which 
the change might inflict. This Court could well absorb 


the shocks which, in its canded creativity, the change 


might dramatize .21/ The balance between protection 


of the public and liability of the Seller or Retailer, 
by Strict Tort or absolute liability means, might well 
be struck by the new transition advanced here by Appellants. 
The social responsibility of the retailer or seller 
imposes a higher duty of car upon him. The Strict Liability 
in Tort concept will therefore: 
A. Provide an incentive to Sellers to be more selec- 
tive in the purchase of automobiles which they handle 
for resale. 


21 R. Keeton, Creative Continuity in the Law of Torts, 
Harv. L. Rev. 463, 506 (1962). 
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B. Shift the responsibility to the party most able 


to bear the last and to the party (Seller) most able 
to recognize and prevent or substantially correct 
the defect. | 

C. Spread the catastrophic losses suffered by a 


small percentage of users over a large area by a small 


increase in price. 

As Fleming James, Jr., Professor of Law, vale Univer- 
sity, clearly summarized in Volume 24, Tennessee Law 
Review, p. 923: | 


"Strict liability is to be prefered over 
a system based on fault wherever you 

have an enterprise or activity, beneficial 
to many, which takes a more or less inevi- 
‘table toll of human life and limb. This 
is true at least where the accident 
victims are as a class economically ill- 
equipped to carry the burden of serious 
accident losses. The impact of such 
losses on the individual in terms of 
human hardship is often crushing and the 
repercussions of this blow reach far 
beyond the individual and pose a) aie 
nificant social problem." 


The time is now ripe for an out and out agsault 


upon the citadel of warranty liability.22/ 


CONCLUSION 
Appellants have attempted to point out, to this 


Honorable Court, the numerous problems posed Te, 


az, See Prosser, “the Assault Upon the citadel," 
Yale L. J. 1099 (1960). 
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appeal and by their @iscussion of these problems herein- 
before, must, of grave necessity, conclude that: 

I. The Trial Court erred in directing a verdict 
for the defendants at the conclusion of plaintiffs' 
case. 

II. That the cause now on Appeal before this 
Honorable Court should, for numerous reasons aforestated, 
be controlled by the Doctrine of Strict Tort Liability 
applied to sellers of used automobiles which are 
inherently, because of defects, dangerous to human life 
and limb. 

III. Public policy dictates that the social respon- 
sibility imposed on Sellers of used products must be 
strictly adhered to. 

Accordingly, Appellants pray this Honorable Court 


to reverse the Trial Court's Judgment. 


Respectfully Submitted 


s/Clement Theodore Cooper 


Clement Theodore Cooper 
Attorney for Appellants 
918 F Street, N. W. (302) 
Washington, D. C. 20004 
EXecutive 3-3900 
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ACTION No. 


_ 721-66 


(3) 


COMPLAINT FOR DAMAGES 
WRONGFUL DEATH AND PERSONAL 
INJURIES 
NEGLIGENCE AND BREACH OF WARRANTY 
COUNT I 
1. On or about June 17, 1965, plaintiff 1 was duly appointed jdmin- 


istrator of the goods, chattels and credits of Hector Charles Hunter, dec- 


eased, by the Probate Court, United States District Court for the District 


of Columbia, Administration Nunber“L1,,230, and Plaintiff thereupon qualified 
as such administrator and is acting as such. 

2. Jurisdiction is based on the amount in controversy which exceeds 
the sum of $10,000, exclusive of interest and costs and diversity of citizen- 
ship of the parties here involved. Plaintiffs 1 through 5 are adult residents 
of the District of Columbia and are citizens of the United States of America. 
Plaintiffs 6 through 1) are adult residents of the State of North Carolina 
and are citizens of the United States of America. The defendant is a corporat- 
ion duly organized under the laws of the District of Columbia and is doing 
business therein. 

3. At all times herein mentioned, Defendant was engaged in the business ~ 
of buying and selling new and used automobiles at Number 1532 Rhede Island 
Avenue, N.E. in the District of Columbia. 

4. On or about the 3rd day of February, 1964, plaintiff's intestate 
purchased from the defendant a certain 1958 Ford Fairlane 500, Hardtop, Used, 
Serial Number GSCV-129309, for general pleasure and business use for plain- 
tiffts intestate and his family. 

5. at the time the automobile was sold by defendant to plaintiff's 
intestate, the tramsmission and steering apparatus were not in good condit- 
ion nor were they in serviceable condition, so that it was likely at any 


time during the normal usage of the automobile to cause the steering to lock 


(4) | : 


and gears to become jammed, and consequently the automobile to get out of 


6. On or about March 22, 1963, while Plaintiff's intestate was 


operating his automobile in a reasonable and prudent manner, then and there 
being accompanied by Ten (10) other plaintiffs hereinafter mentioned, as 

a direct result of the negligence of the defendant in selling the sone to 
Plaintiff's Intestate with a defective tr nsmission, defective steering 
apparatus and said automobile being in a generally overall defective condit- 
jon, dangerous to life end limb, the gears became jammed and the steering 
apparatus locked suddenly causing plaintiff's intestate, without eine 

to lose control of the automobile. By reason of the sudcen loss of control 
of the automobile, while drinving North on Route #95 near Richnond, Virginia, 
ana after Plaintiff's Intestate had completed passage of an automobile 


travelling in the same direction, plaintiff's intestate was unable: to 
& »P 


straighten said automobile by use of the steering and consequently cut 


suddenly across the North Bound Lanes of Route #95, across the wide shoulder, 
A | 


down a bank, and hit a tree head-on. as the automobile rolled over and down 


the embankment, plaintiff's intestate was crushed underneath it and was 


killed instantaneously. : | 
: | 
7. The negligence of defendant, in addition to that hereincbove alleged, 


consisted of: (1) Failing to inspect the automobile before reselling it, to 
determine whether its transmission and steering were in proper working order; 


(2) failing to warn the pleintiff's intestate that the transmission end 


steering in said automobile were in defective condition, although ¢efendant 
knew, or in the exercise of ordinary care, ought to have known, of the danger 
and grave hazard of the defective’ transmission and steering and of the gen- 
eral defective condition of said automobile; (@) lulling pleintiffts intestate 
into 2 false sense of security by representing to him that the automobile 

was in good operating condition, although defendant knew, or in the exercise 


> 


of ordinary care ought to hove known, thet the automobile was in &@ Gangerous 


(5) : CS) 


and hazardous condition to dirive ; (4) placing on the market and selling to 
a purchaser, for use upon the public highways, an automobile containing 
inherently dangerous defects. : 

8. Plaintiff's Intestate was at all times, during the purchase of said 


auotmobile and operation thereof, acting in a reasonable and prudent manner 


and had, at all times, exercised reasonable care and was in no way contrib- 


utorily negligent. 

9. On or about February 3, 1964, Plaintiff's intestate purchased from 
‘the defendant a certain 1958 Ford Fairlane 500, Hardtop, Used, Serial Nun 
ber GSGV-129309, for general pleasure and business use for Plaintiff's Intes- 
tate and for members of his family. 

10. In selling said automobile to plaintiff's intestate, defendant 
orally and impliedly warranted that it was merchantable and reasonably fit 
and suitable for the purpose of its intended use. 

ll. Plaintiff's intestate relied upon defendant's oral and implied 
warranty in purchasing the said automobile. 

12. At the time of the sale of the said automobile by the defendant to 
the plaintiff, the warranty was not true and the automobile was no merchant- 
able and was not reasonably fit and suitable for its intended use, in that 
the tramsmission and steering and other parts were defective, in that during 
the course of reasonable use of ieee the gears would jam or the 
steering would lock so that plaintiff's intestate would not be able to ccntrol 
said automobile. 

33. On or about Merch 22, 1965, as a direct result of the breach of 
warranty by defendant, while plaintiffts intestate was driving said automobile 
in a reasonable and prudent manner, the gears on said automobile jammed and 
the steering locked so that plaintiff's intestate could not control said 
automobile ar said automobile suddenly swerved off a public highway, down an 
embankment and collided into a huge tree thereby causing him to suffer death 


- instantaneouly, 


(6) é 6) 


| 
Ly. Plaintiff's intestate had, on numerous occasions inmediately after 
| 
the purchase of said automobile, gave due notice to the defendant of the 
grossly defective condition of the automobile, and of defendant's greueh 
of warranty as herein alleged. Particularly, on one occasion, within a reas- 
enable time after ourchase of said automobile, and after plaintiff's intes- 
tate had given several notices to said defendant, plaintiff's intestate 
; 
abandoned said automobile at the defendant's place of business and refused 
to continue paying for the same. That thereupon, defendant's assignee, filed 
a suit in D.C. Court of General Sessions for the balance due on said 
automobile and further garnished plaintiff's intestate's wages at his place 


of employment. 


WHEREFORE, Plaintiff 1 prays judgment against the defendant in the sum 


of $200,000. 
COUNT Il 
15. As a further proximate result of said negligence and breach of 
warranty by the cefendent, plaintiff's automobile was totally destroyed. 


Said automobile was on March 22, 1965 of the reasonsble market value of 


approximately $1,000.00. 
WHEREFORS, Plaintiff 1 prays judgment against the defendant in the sun 
of $1,000.00. | 


COUNT JIE 
16. Plaintiff 2 reavers and realleges as a part of this cause of action 

under Count I all of the allegations contained in paragraphs 1 through ls of 

Count I of this Complaint with like effect as if herein fully wis and 


| 
further alleges that Plaintiff 2's intestate was a passenger in said auto- 


mobile on the date of March 22, 1965. | 
17. As a result of the Negligence and Breach of Warranty by the defendant, 


eats . ~ 5 | 
Plaintiff 2's intestate suffered instantaneous death. 


WHEREFORS, Plaintiff 2 prays judgment against defendant in the sum of 


(7) €7) 


COUNT IV 

18. Plaintiff 3 reavers and realleges as a part of this cause of action 
under Count I all of the allegations contained in paragraphs 1 through 14 
inclusively, of both Causes of Action under Count I of this Complaint, with 
like effect as if herein fully repeated and further alleges that Plaintiff 
3's intestate suffered instantaneous death. 

19. Plaintiff 3 was a passenger in the automobile in question on the 
date March 22, 1965. 

WHEREFORE, Plaintiff 3 prays judgment against defendant in the sum of 
$100,000.00. 

20. Plaintiff 4 reavers and realleges as a part of this cause of action 
under Count I all of the allegations contained in peragraphs 1 through 14, 
inclusively, of both causes of action under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges that Plaintiff 
4's intestate was a passenger in said automobile on the date of March 22, 
1965. 

21. As a result of the Negligence and Breach of Warranty by the defen- 
dant, Plaintiff 4 was made to suffer serious and permanent bodily injuries. 
WHEREFORE, Plaintiff 4 prays judgment against the defendant in the 

sum of $200,000.00. 
COUNT VI 

22. Plaintiff 5ireavers and realleges as a part of this cause of action 
under Count I all of the allegations contained in paragraphs 1 through l,, 
inclusively, of both ‘causes of action under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges that Plaintiff 5 
was a passenger in said automobile a the date of March 22, 1965. 


23. As a resultiof the Negligence and Breach of “Nlarranty by the defendant, 


Plaintiff 5 vas made to suffer serious and permanent bodily injuries. 


(8) 
OrORE, Plaintiff 5 prays judgment against the defendant in the 


sum of $209,000.00. 


2. Plaintiff 6 reavers and realleges as a part of this cause of ection 
under Count I all of the allegations contained in Paragraphs 1 through 14, 
inclusively, ob both causes of action under Count I of this Compleint with 
like effect as if herein fully repeated and further alleges that Plaintiff 
6's intestate was a passenger in said automobile on the date of March 22, 

1965. 
25. As a result of the negligence and breach of warranty by the defendant, 


Plaintiff 6 was made to suffer serious and permanent bodily injuries. 


WHEREFORE, Plaintiff 6 prays judgment against: the defendant in the sum 


of $200,000.00. 
COUNT V3 VITL 
26. Plaintiff 7 reavers and realleges as a part of this cause of action 
under Count I all of the allegations contained in paragraphs 1 through 14, 
inclusively, ob both causes of action under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges that Plaintiff's 
7's intestate was a passenger in said automobile on the date of March 22, 1965. 
27. As a result of the Negligence and Breach of Warranty by the defen~ 
dant, Plaintiff 7's intestate, suffered instantaneous death. 
WHEREFORE , Plaintiff 7 prays judgment against defendant in the sum of 
$250,000.00. 
COUNT 
28. Plaintiff © reavers and realleges as a part of this cause of action 
under Count I al) of the allegations contained in paragraphs 1 through 14, 
inclusively, of both causes of actions under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges that Plaintie Sis 


ssenger in said automobile on the date Merch 22, 1965. 


(9) CY) 


29. As a result of the Negligence and Breach of Warranty by the 
defendant, Plaintiff 8 was made to suffer serious and permanent bodily 
injuries. 

WHEREFORE, Plaintiff 8 prays judgment against the defendant in the 
sum of $200,000.00. 


COUNT X_ 

30. Plaintiff 9 reavers and realleges as a part of this cause of action 
under Count I, all of the allegations contained in paragraphs 1 through 1, 
inclusively, of both causes of action, under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges thet Plaintiff 9's 
wife was a passenger in said automobile on the date of March 22, 1965. 

31. Solely because of the negligence snd breach of warranty by the 
defendant, Plaintiff 9's wife > was instantaneously killed on March 22, 1965 
and as a consequence thereof, plaintiff 9 has been denied and will te denied 
his wife's services > including sexuel relstionship, und his comfort and 
ha::piness in her society and companionship. 

NHEREFORE, Plaintiff 9 preys judgment against the defendant in the sun 
of $150,000.00. 


COUNT XI 


32. Plaintiff 10 reavers and realleges as a part of this cause of action 
under Count I all of the allegations contained in paragraphs 1 through l,, 
inclusively, of both causes of actions under Count I of this Complaint with 
like effect as if herein fully repeated and further alleges that Plaintiff 
20's minor ngs an infant, was a passenger in the automobile in question on 
the said date of accident, to wit; March 22, 1965. 

33. As a result of the Negligence and Breach of Warranty by the defendant, 
Plaintiff 10 was made to suffer montane and permanent bodily injuries. 

WHEREFORE, Plaintiff 10 prays judgment against the defendant in the sum 


of 75,000.00. 


COUNT XIT 

34. Plaintiff 11 reavers and realleges as a part of this ee of action 
under Count I all of the aliegations contained in paragraphs 1 through 1s, 
inclusively, of both causes of actions under Count I of this complaint with 
like effect as if herein fully repeated end further alleges that Plaintite 
11's minor son, an infant, was a passenger in the automedile in question 
on the date of said accident, to wit; March 22, 1965. : 

35. As a result of the negligence and breach of warranty by the defendant, 
plaintiff 11 was mide to suffer serious and permanent bodily injuries: 

WHEREFORS, Plaintiff 11 prays judgment against the defendant in the sum 
of $75,000.00. ! 


__sfClement Theodore Cooper 
CIEMENT THEODORE COOPER | 
Attorney for Plaintiffs 
918 F Street, N.w. (302) 
Washington, D.C. 20004 — 


PLAINTIFFS DEMAND A TRIAL BY JURY ON ALL ISSUES 1 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUWIA 


Civil Division 


THOLAS &. UUNTER. 1 
wt. sdiainistr.tor of 
Bst-te of HeCiOK Chet 
HUNTER, decc:sed 
2925 Mas: 2chusetts Ave., S.b. 
Yashington, D.C. 


& 


THUMAS S. HUNTER, 2 
As AGministrator of Estate 
of HECTOR CHARLES HUNTER 
and next friend of aNKIE = { /~ 
LiUREL HUNTER, deceased wife.” 
2925 Massachusetts ive., S.E. 
washington, D.C. 


& 


THOMAS GS. HUNTER, 3 
as next frienc of JANICE ANN 1+ 
HUNTER, deceased infant 
2925 liassachusetts ave., S.4. 
Washington, b.C. 


& 


THCHAS S. HUNTER, 4& 
As next friend of RAY EUNTER, an 
infant iv 
2925 iiassachusetts ave., S E. ‘? ) 
aaa D.C. ie 


& 


THOUAS S. HUNTER, 5 
as next friend of ANTHONY HUNTER, : 
an infant — 
2925 Massachusetts ave., S.E. 
Washington, D.C. 


& 


NELLIE “AE ARUSTRONG, 6 
4s Mother and next ’ triend of 
PEGGIE RUTH ARMSTRONG, minor, 
Route 1, Box 285 > 
Godwin, North Carolina 


& 
NELLIE MAE ARMSTRONG, 7 


as Grandmother and next friend 
of BERNARD ARMSTRONG, infent child, 


any 


Routs 1, Box 285 
Godwin, North Carolina 


& 


LILLE : 
As “other : xt friend of 
ELAER LsE ARMSTR< 

Route 1, Box 

Godwin, “orth Carolina 


& 


HILES GILUORE, 9 

4s Susband and next friend cf 
_ MARY LOUISE GILACHk, decezsed 
Route 1, lox 285 
Goewin, North Czrolina 


& 


NILES GLLUCRE, 10 
As Father end next friend of 
LISA GILMORE, an infant 
Route 1, Box 285 
Godwin, North Carolina 


& 


LILES GOLMORE, 11 
As Father and next friend of 
LOUISE GILLCRE , 

Route 1, Box 285 

Godwin, North Carolina 


Plaintiffs 


VS. 


CENTER MOTONS, INCORPORAT. 

a corporation 
1332 Rnode Islend avenue, N.E. 
Yiashington, D.c. 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
+ 


CIVIL ACTION NO. __727--66 


(3) : (7D 


ANSWER 


First Defense 
Plaintiffs! complaint fails to state « cause of action entitling any 
of them to relief egainst this defendant. | 
Second Defense 
Plaintiffs claims for damages for wrongful death fail to state a claim 
‘entitling them to relief against this defendant by virtue of the fact that 
the complaint demonstrates deaths occurred in Virginia and are therefore 
governed by the appropriate Virginia wrongful death statutes. ioreover, 
plaintiffs! claim for wrongful deaths seek damages in excess of that pro- 
vided for by the appropriate Virginia statutes. 
Third Defense 
The complaint of Miles Gilmore zs husband and next friend of Mary 
Lois Gilmore, deceased, for wrongful death is not cognizable under Virginia 
law. j 
Fourth Defense 
Defendant admits that in early February or late January of 1964 Hector 
Charles Hunter purchased from the defendant a 1958 Ford Fairlane 500 hard 
top used automobile bearing the Serial No. GSCV~129309. Defendant denies 
any negligence, carelessness, breach of duty, breach of warrenty or mis- 
representation with respect to all of the plaintiffs. Moreover, defendant 
is without knowledge or information sufficient to form a belief with res- 
pect to all other material allegations of plaintiffs! complaint and accord- 
ingly demands strict proof thereof. Defendant specifically denies that 
Hector Charles Hunter et any time advised defendant of that which is alleged 
in Paragraph lL, of plaintiffs{ complaint. 
Fifth Defense 


The accident occurring on or about March 22, 1965 about which plain- 


(4) @ / oP 


tiffs complain in their complaint was the result of the sole ne lige ce of 
Bs 


Hector Charles Hunter on the date in questicn. 
SIXTH DEFENSE 


By virtue of the number of people in the automobile of Hector Cha rles 
Hunter on March 22, 1965 all the plaintiffs were either guilty of negligence 


or assumed the risk. 


Seventh Defense 


Defendant is without knowledge or information sufficient to forn a 
belief as to whether plaintiffs are the proper party plaintiffs and/or heve 
sufficient capacity to institute the claims herein end accordingly! deaands 
strict proof thereof. 

COUNTERCLAIM 
1. In early February ar late January of 1964 defendant sold a certain 


1958 Ford Fairlane 500 hard top used automobile bearing Serial No. GSCV=129 


309 to Hector Charles Hunter. Defendant specifically denies that it Was 


; . 
guilty of eny negligence, carelessness, breach of duty, breach of warranty 


or misrepresentation with respect to any of the plaintiffs. Moreover, 
P a ar ae a ae 
defendant specifically denies the allegations contained in Paragraph 1s 


Plaintiffs! complaint. Defendant hypothetically asserts, however, that 


it is for some reason deemed to be liable to any of the plaintiffs that 


ability will. have been imposed upon the defendant by virtue of the neg- 


ligence and breach of duty of Hector Charles Hunter and as a consequence 


defendant vould be entitled to complete indemnity end exoneration from 


lector Charles Hunter. In this hypothetical allegation defendant further 


relies upon the doctrine of last clear chance. 


WHEREFORE, if it should be determined that defendant is Sebi to any 


as administrator of the e 


complete indemnity and exoneretion plus 


HOGAN & HARTSON 


By__s/Jeremizh C. Collins 


Jeremiah C. Collins 
815 Connecticut Avenue, Nw, 
Washington, D.C. 20006 


Attorneys for Defendant 


CERTIFICATS OF SERVICE 


A copy of the foregoing Answer and Counterclaim was mailed, postage 


prepaid, this 6th day of April, 1966 to Clement Theodore Cooper, Esquire, 


Attorney for Plaintiffs, 918 F Street, N.W. (302), washington, D.C. 


HOGAN & HARTSON 


By__s/Jeremiah C. Collins 


Jeremiah C. Collins 


Attorneys for Defendant 


IN THE UNIVED STATES DISTRICT CCUKT 
FOR THE LISTRICT CF CCLUAMSTA 


TWAS 6. AUNWTER, 1, Et A. 

as Adm inistrstor Ost 

Estate of HeCiuh ChanLis 
HUNTER, 29oc5 Mass. &ve.,N.B. 

Washington, Ma C. 


Flaintiffs 
vs. 
CaNToR MCTORS, INC. 
a corporation 


ee khoée Islend 4yenue, 4.8. 
ashington, Dc. 


) 
} 
) 
j 
) 
) 
) 
) 
) 
) 
) 


Defendant 


ANSHER TC COUNTERCLAIM 


First Defense 


1. The countercleim fails to state 3 clai: 
vhich relief can be granted. 
Second UVefense 
Fisintiff admits that @efendant sols + cer 
Ford Fairlane 500 Herdtoy used zuterobile to plaintifit's de- 
cegent. 4s to other matters contained in paragraph 2 of the 
counterelsis, plaintiff denies each end every allegetion con- 


tained therein and demanés strict proof thereof. 


wHihSPORE, Plaintiffs pray thet the counterclaim be 


Gismissed. 
s/Cyement Treoore Cooper 
Clement Tyeodore Cooper 
Attorney for Plaint iffs 
918 F Street, Now, 
Washingten, DC. Boos 


CERTIFICATE OF SERVICE 


Cory of foregoing Answer to Countercleim mailed; reotas 
eid fe F Lewy pttices, Hogan & Hertson, 815 Conn. Ave. NW. 
ile: T9456. 


sZClement T, eodore ose 
Clement Ty,eocore Cooper 
Attorney for Plaintiffs 


Ce) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


“es © = = = me 


THOMAS S, HUNTER, et al. 
As Administrator of Estate cf 
HECTOR CHARLES HUNTER, deceased, 


Plaintiffs, 
vs. . Civil Action 


CENTER MOTORS, INCORPORATED 


No e 727-66 
@ corporation, . 


Defendant. ° 


BE co ce os 00 09 02 0s oF ce oo oe ce te oo bt 


~w owen ene ee me mee ew ee ee 


Washington, D. C. 

Monday, September 12, 1956. 
Deposition of: } 

ELMER LEE ARMSTRONG, 

a plaintiff, calied for Srentneton by counsel for the defend- 
ant, pursuant to notice, a copy of which is attached to the 
court copy of this deposition, an the offices of Hogan & 
Hartson, Esquires, 815 Connecticut, Avenve, Northwest, Washing- 


| .ton, D. C. 20006, beginning at 4:00 o'clock, p. m., before 


Stewart & Boe, Inc. 


2332 FEOERAL BUILDING 
1522 K STREET. N. W. 


anne eet ee eee cee mn oe 
ge hater cae semen emeraene eines ben cnaremenciatiinsr tant the ae teAnennen ne oA LTS, IS - 
a 


a 


Nils &. Skavang, a Notary Public in and for the District of 


kA: Wal 


Columbia, when were present on behaif of the respective par- 


CLEMENT THEODORE COOPER, ESQ. 
For the Defendant: . 
SEREMIAW C.. COLLINS, 


aay 


EXAMINATION BY 


. 


MR, COLLINS: .-R.. ¢ 


Armstrong 3 


A 

- 
“eecident, 

- 


and Blept 


Q 
A 


UG 


Right. 
After you started out for Washington and before the 
did you stop and eat along the way at all? 


No; sir, we stopped after we passed Rocky Mount 


an... 


about three hours. 0 suis Die vi CERT Done ot 
—_—_ 

You slept for about three hours? - 

> Gyene fran IR el tae OR Gace Med ec 

About what time was that? 

yell, we left there about a quarter past -- ; Let 
About. three o'clock, I would say. 

What time did you arrive at Rocky Mount? 

Z couldn't say. I don't know. 

yere you asleep when you arrived at Rocky Mount? 


Yes, sir, but when we stopped I woke up and Hector 


got out of the car and woke me up. He came around on my side 


and he said "We ave going to stop here and take a nap", and 


everybody in the car was asleep then but me and Hector after 


he woke me up. 


Q 


And you stayed there for about how. long? 
Three hours, I Chink. =) tz = E2] 

Then, did you start up again? 

Yes, 84%. ©. 2 2av vert on, 


During those three hours did you sleep? 


eas far as you remember? 
Yes, sir, he was asleep. 
Did you sleep after that? 


No, gir, after we left there'I didn't sleep no more. 


fll right, where were you sitting in the car? 


I yas sitting in the front seat on the righthand 


aaa 


Next to the Goor? 

Righs. ae Peres SRC 

And your unele Hector was driving? 
Right. 


Who else 3 in the front seat? 


His wife she was in the center and I had a 


girl, holding her in my lap. 


Who vas the little girl you were holding in your 


Janice. 2 lite fltye: 
Janice? 
ing Lovige tn my tap. 


— 


>» is anout three 
es 


. 


you and Heetor's wife and Louise and Hector? 
Tike Ao .No, there wasn't. 
Q@ How many people were in the back seat? 
Six, -2 acoet Fines 2-75. 
So there vere ten people an the car? 
Bleven. <“"l fee. i Geotpga A: 
Eleven people in the car? 


oF Yes. 


© 


fell, were there Bix or seven in the back seat? 

It was ‘seven_in the back, 

And four in the front? 

Right. S anes 

How many doors were on the car? 
“= Pyo doors. ete i SE EE 

How tall are you? 

How tali I am? J - 

Yes. : 

I am about five eleven. ~ 

- How much do you weigh? 

About a hundred and sixty-five. 


How tall was your uncle Hector? .- - -'¢ Seca 


ee 


‘1; ZX would say about six feet, or five something. 


A 
=22Q 
& | 
Q 
oA 
Q 
A 
Q 
A 
ice 
A 
Q 
A 
Q. 


About how much did he weigh? 


A He weighed about a hundred and seventy, sonething 
like that. : 

Q How about his wife? About how tall yas she? 

& She was about five feet. : 

Q find about how much did she weigh? 

A She weighed about a hundred and forty, thirty-five. 

:Q Were you awake on asleep at the time the accident 
happened? | 

A = was awake. 

Q Was 4¢ daylight or darkness when the accident hap- 
pened? ss. - ees ae Shes | 

; A It was daylight. Sea mice ane nian me eet She Ale ae 

hurt @ I understand the accident happened after you had 
passed Richmond and you were about ten miles beyond Richmond? 

Rent Sees Se See es ee fore 

.Q.... What route were you on? 

A Number One highway 

Q How many lanes were there for cars going in your 

-Gixection?, . | : : 


A It was tyo lanes, ::..:7. 


| 
Q As you were proceeding elong and shortly before the 


aecident, was there a truck in front of you? 


pa No, sir, there wasn't. 


Q At the time the accident happened or just before 
it happened, did you pass a truck? 
A No, we passed a car. 
You passed a car? 


ert See Se Se et 


o de 


Sa ute 


3° “ Do-you arive? - 
A= To nows “X didn't have a driver's license then. 
“You hadn't done any driving then? -- °-*"-- 3 
Ss Ho, adm, 2) sao Se date. Speer 
@ Well, would you be able to give me any estimate as 


to how fast your uncle was going? 


A We were doing about fifty-five or fifty miles an 


hour. Fy Yee 
Q About how fast was the car going that you passed? 
A That we passed? Oh, I couldn't say how fast he 
was going, ~ <5 SiS TE pie tee oe Bat oo 
**=:Q Did you see who was in that car? 
The car that ve passed? 
”-Yes. 
it was one man by himself, * ~~ 
Did you look over at him? 


Yes, sir, me and Hector vere sittii there talking 


fell me whas you recall about the accident 2 


Q 
A You want to know what happened? 
Q 


fell me what happened? 
A Well, when we passed this car, we passed bi and 
came back on our side of the road, Hector looked at me and 
he said “Elmer, the eteering is locked, I can't straighten 
this thing up", and I said “Jem on the brakes, jam on the 
brakes", and he mashed the brakes and 4¢ had no brakes. sens 
had no brakes and that 1s all I BELOUSS HO That's al I remember. 


About how far: is Coates fron Richmond, do you knov? 


No, sir, I don't. 
-Aré you sure that you stopped for three hours? 

Yes, sir. | 

After you started 

Yes, sir.- 

Are you suve that you started out about one fifteen 


iz we 


Yes, sir, about one fifteen or twelve, either one 
or twelve, = © ee oe 

Are you sure the accident happened about six a. m.? 

That's right, yes, sir.. 

Did the car go off the road? 


Yes, sir. ~~ 


Did it go down a hill? . 
_——— 
_ X68, sir. 
Did 46 strike a tree? 
"Yes, BEE. gts ae ne en 1 Den 


z Did you see it strike a tree? 


No, sir. 


. Yes, sir. When it went down that hill, that is all 


I remember. 


Did you see 46 when 4¢ went down a hill? 
= ee ee 


as 


Were you Imocked out? os... 


+ 


., Yes, sir. 


t 


OQ .P 


Did the police come? 


I don't know. I was knocked out. 

Did you ever talk to the sa 

Not that I can remember, 

Did you go some place in an ambulance? 
I don't know. | | 


Well, let me ask you this: Where did you wale up? 


> 2 > © » © p 


in the hospital, |. 


. 


What hospital? 


.:St. Vincent's, Richmond, Virginia. 


How long were you there? 0 ns en cee ee 


> © > © 


J stayed in there three weeks and four days. 


Q Up until the time of the accident, had your uncle 
Fector had any trouble with the steering on the car? 
- A- >No, Bir. - : 4 
Q Tf he had, I.take it he would have stopped and got- 
ten 1¢ £ixed? Baa nr APN Re asia Sa Poe oaaern Dora hg 


sairenae re A. Yes, sir. 


-Q Up wntil the time the accident happened, had your 


ynele Hector had any trouble with the brakes? 
A Nop Sit.) a ls 
Q He drove down from Washington a day or. 20 Soro 
aian't he? | | 
A Before the accident happened? 
- +Q Dero Mean PR SL ae Se 
A He drove down Saturda sht. 
g And got there when? : 
f= Sunday morning. 
: AG nine o'clock? 
Just about nine o'clock. - 
About how long did it take him to oe aoune 
A Well, X don't know. I mean, I never aia ask him 
for the time he Was leaving. xX don't know. - fot 
=yvts Q@ +> DIG he ever say anything about having any ‘trouble 


with the steering on the way down? 


Se ote 


A No, he didn't. 
“2-Q | Did he ever say anything about having any trouble 
with the brakes on the way down? © © * fe le 
=Y¥ HA >\He gottdown and he got out at the house and he said 
“Well; I made it all right. I had no trouble". He had no 
trouble. SENG Pp rend ned nn eae nas See ee So : 


Q As ZI understand it, after you passed this car your 


uncle then Grove over.into the righthand lane again? 


A Yes, sir, he got back on his side straight. 

Q And then he turned to-you and said "The steering 4s 
Jockede a sa ee 

A Yeo, he said "The steering is locked, I can't move 
the steering wheel", - You see, the car was going ares a 
: Q And you said to him "Mash on the brakes"? 

A I said "A. C., Jam on the brakes". You see, I 
called him "A. ¢." --+ I said "Jam on the brakes, A. C.", and 
he slamued on the brakes and he had no brakes. 

Q What injuries did you. sustain? 

A You mean what -- a 

Q@ Where did you get hurt in the aceicent? 

A Well, I got my left eye hurt and I sot eight bones 
broken up here (indicating). ~~.) ". Sn? 

@ ~~ Where is that? , 


Gicating). I got my left eye hurt. I can't see out of it, 
very little, and I got my jawbone broken in three places and 
my nose busted on this side (indicating) and got hurt down 
4n the ribs on the right side. © 

Q@ You got hurt on the right side in the ribs? 
Yes, and my right knee. 
Did you have any other injuries? 
Sivte 
Did you have any other hurts? 
No, sir, that is ail. 
How long were you in the hospital? 


About three weeks and four days. - 


zt Ao 
Q. 
A 
Q. 
A 
Q 
A 
Q 


‘Yhat do you do now? “Do you work? 


i> 


- Yes, sir. 


Fs) 


Where do you work? 
‘I work in Jesse Jones Sausage Company. 
Sausage Company? ©" 9-0 .° 44> 
Yoo, Site si to eee 
Where 4s that? In Raleigh? 
. Thatta 4n Garland, North Carolina. 
.. How long have you been working there? 


About three months. 


a aT 


UNITED STATES DISTRICT CoUaT een Dy 9 
FOR TRS DISTRICT OF COWBIA | “GS He 


Civil Division 


THORAS S. NUNTER, 1 we : 
as jdministreator of 
Bst:te of HECTOR CitsnLesS 
HUNTER, deceased 

2925 Mas.achusetts ave., S.b. 

Yiashington, D.C. 


& 


THUNAS S. HUNTER, 2 w/ 
- As Administrator of Estate 

of EZCTOR CH:RLLS HUNTER 

and next friend cf aNxiz 

LAUREL HUNTER, deceased wife. 
2925 Massachusetts ave., S.E. 
Washington, D.C. 


& J 


THOMAS S. EUNTER, 3 ; 
As next friend of JANICE ANN 
HUNTER, deceased infant 
2925 Massachusetts Ave., S.E. . 
Washington, D.C. 


& ‘ i 


THCMAS S. HUNTER, 4 \ 
As next friend of RAY EUNTER, an 


infant 
2925 Massachusetts ave., S E. 
Washington, D.C. 


: we 


THOMAS S. HUNTER, 5 
As next friend of ANTHONY HUNTER, 
an infant 

2925 Massachusetts ave., S.E. / 


Washington, D.C. 
& 3 


NELLIE MAE ARMSTRONG, 6 
fs Mother and next friend of 
PECGIE RUIN ARMSTRONG, minor, 
Route 1, Box 285 } 
Godwin, North Caroline We 
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) 
) 
) 
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) 
) 
} 
) 
) 
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NSLLIE HAE ARMSTRONG, 7 
As Grandmother and noxt friend 
of BGENARD ARMSTRONG, infant child, 
deceased 


Bout 1, Eox 255 


Cedwin, Korth Carolina 
& iy. 


TTILIS WS ASTON, 8 
tarlictear and next friend of 
BER LES ARISTRONG 
Route 1, Box 265 
Godwin, "Worth Carolina 
ee 
MILES GIIUORE, 9 
As Husband and next friend of 
MARY LOUISE GILUORE, deceased 


Route 1, Box 285 
Gedwin, North Carolinas 


a 


MIISS GILMORS, 10 


As Fathor and next friend of / 


LISA GIRS, an infant 
Route 1, Box 285 
Godwin, North Carolina 


& 


MILES GIORE, 221 
As Fathor and noxt friend of 
TOUISE GILLORS 

Route 1, Boss 285 

Godwin, North Carolina 


Plaintiffs 


WV 


CEGLM LOL, DNSORFORATED 
& corporatien 
1332 Rhedo Toland Avenue, N.E. 


Washington, D.C. 


We 


Dofoneant 


| 
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CIVIL ACTION NO. __ 72765 


CF) 


; 


INTERROGATORIES TO THE PLAINTIFF THOLL:S S. HUNTER 
The following interrogatories are served upon you pursuant to Rule 33 
Federal Rules of Civil Procedure. They are to be answered fully in 
writing under oath within fifteen cays. There knowledge or information of 
the plaintiff is requested, such request includes knowledge of the plaintiff's 
agents, representatives and attorneys. 
1. Please state the relationship of Thomas S. Hunter to each of the 
plaintiffs and to each of the plaintiffs for whom suit is brought. 
2. wlas Hector Charles Hunter emoloyed during the week prior to 
March 22, 1965; sit 4f so, please state the name and address of the employer, 
how long Hector Charles Hunter had been employed with said employer and whet 
Hector Charles Hunter's rate of pay was with that employer. 
3. State the. date and plece of birth of Hector Charles Hunter and list 
any other names by which Hector Charles Eunter was ever known. 
4. State the height and weight of Hector Charles Hunter on Karch 22, 
1965. 
5. What was the residence of Hector Charles Hunter et the time of his 
death? 
6. What was the residence of Annie Laurel Hunter at the time of her death? 
7. Was Annie Laurel Hunter the wife of Hector Cherles Hunter? If so, give % 
the date, place and the name and address of the person performing the wedding 
ceremony. 
8. Give the date of birth of Annie Laurel Hunter. | 
9. State the height and weight of Annie Laurel Hunter on Merch 22, 1965. 
10. Was Annie Laurel Hunter em loyed during the week prior to March 22, 
19652 If so, give the name and address of the employer, the length of time 
Annie Laurel Hunter was employed and the rate of pay received by Annie Laurel 
Hunter from said employer. 
11. Give the date of birth of Janice Ann Hunter and her residence at 
the time of her death on March 22, 1965. 


(2) : | @7) 


12. State the height and weight of Janice Ann Hunter on March 225 
1965. 

13. State the date of birth of Ray Hunter and give his resicence as 
of Merch 22, 1965. 

14. State the height and weight of Rey Hunter on March 22, 1965. 

15. Does Ray Hunter know any of the circumstances leading up to and 
surrounding the accident? 

16. If the ansver tc the preceding interrogatory is in the affirmative, 
is Rey Hunter capable of testifying as to any of the circumstances leading 


up to and surrounding the accident? 


17. Will Ray Hunter be called to testify at the trial es to any of the 


circumstances leading up to and surrounding the accident? 
18. Specify with particularity the injuries claimed to hzve been 


received by Ray Hunter as the result of the accident about vhich complaint 


is made in the complaint instituting this action. 

19. Was Ray Hunter hospitalized as a result of the accident about 
which complaint is made? if so, list the name and address of each hospital 
where he was so hespitalized. 

20. Will plaintiff voluntarily provide defendant with an authorization 
to inspect and copy (the expense for this will be borne by defendant) the 
records of each of the hospitals listed in answer to the preceding interr- 
ogatory? | : 

21. State the name and address of every physician who hes examined, 
treated or cared for Ray Hunter since March 21, 1965. | 

22. State where and with whom Ray Hunter now lives? 

23. Does Rey Hunter sttend school; and, if so, state the name and address 
of the school and the grade that he is in. | 

24. State the date of birth of Anthony Hunter and give his residence as 


of March 22, 1965. 


(3) 

25. State the heisht and weight of Anthony Hunter on Merch 22, 1965. 

26. Does Anthony Eunter know any of the circumstances lexding up to 
and surrounding the accident? 

27. If the ansver to the preceding interrogatory is in the affirmative, 
is Anthony Eunter capable of tzstifying as to any of the circumstances lead- 
ing up to and surrounding the accident? 

28. Will Anthony Hunter be called to testify at the trial <s to any of the 
circumstances leading up to and surrounding the accident? 

29. Specify with particularity the injuries claimed to have been received 
by inthony Hunter as the result of the accident about which compleint is made 
in the comrlaint instituting this action. 

30. Was Anthony Hunter hospitalized as a result of the accicent about 
which complaint is made? If so, list the name and address of each hospital 
where he was so hospitalized. 


31. WAlL vlaintiff voluntarily provide defendant with an euthcrization 


to inspect and copy (the expense for this will be borne by defendant) the 


records of each of the hospitals listed in answer to the prececing interrog- 
atory? 

32. Stete the name and address of every physician who has examined, 
treated or cared for Anthony Hunter since March 21, 1965. 

33. State where and with whom Anthony Hunter now lives? 

3h. Stete does Anthony Hunter attend school; and if so, state the name 
and address of the school and the grade that he is in. 

35. State the nam2 and address of every person known to you or 
attorneys to have been a witne.s to the accident of March 22, 1965. 

36. State the name and address of every person known to you or your 
attorneys to have been a witness to the events leading up to and surrounding 
the accident of March 22, 1965. 

37. Do you know of the present whereabouts of the automobile that was 


Snvolved in the accidant of March 22, 19652 


(4) 


38. If so, please state its present location. 

39. Was the automobile that was involved in the accident of “arch 
22, 1965 inspected by anyone after the accident? 

4O. If the answer to the preceding interrogetory is in the affirnative, 
please state when the automobile was so inspected, where the autonobile 
was inspected and the name and address of each verson inspecting ” the auto— 
mobile. 

hl. If the automobile involved in the aceident of March 22, 1965 was 
inspected were there any reports made of the inspection; and, if ‘$0, please 
state the name and address of each person making said report, the date of 
each said report and in whose possession each said report is now. 

42. Were there any pictures taken of the automobile involved in the 
accident of March 22, 1965 after the accident? 

43. If the answer to the preceding interrogatory is in the affimstive, 
state the-date and place the pictures were taken and the name and address of 
the person taking the pictures and state who presently has possession of 
the said pictures. 

4. State the name and address of every person known to you or your 
attorneys who has knowledge of any of the allegations contained in paragraph 
VU, of plaintiffs! complaint. 

45. In paragraph 14 of plaintiffs complaint it is stated chat plaintiff's 
intestate had on numerous occasions given notice to the defendant of the de- 
fective condition of the automobile. With respect to this allegation, state 
the precise dates on which said notice was supposedly given, the name and 
address of each person present, the precise ¥ words spoken, the person speaking, 


and the name and address of the person spezking the words and the name and 
46. With respect to paragraph 14 of plaintiffs' complaint, state the 


address of the person to whom the words were spoken. 


date upon which plaintiff's intestate allegedly abandoned said automobile , 


(5) 
at defendant's place of business and state the precise time that said 
automobile was so abandoned at Defendant's place of business and the name and 
address of each person that was present at the alleged time of abandonment 
and whether any words were spoken at the time of the alleged abandonment and 
if so the nome and address of the person speaking the words and the name and 
address of the person to whom the words were spoken. 

47. “as the automobile involved in the Aepsicn of March 22, 1965 poss- 
essed of an inspection sticker from the District of Columbia? 

48. If the answer to the prededing interrogetory is in the affirmative, 
state the date the automobile was inspected, the place of its inspection 
and whether prior to the receipt of the inspection sticker the District of 
Columbia required that any repairs be performed upon said automobile. 

49. If the answer to the preceding interrogatory has indicated that 
repairs were necessary before the issuance of the District of Columbia 
inspection certificate, state the name and address of the person or corporation 
making the said repairs, the date and place of the repairs and whet repzirs were 


performed. 


50. Since February 3, 1964 was the automobile involved in the accident 


on March 22, 1965 servied or repaird in any fashion up until the time of the 
accident of March 22, 1965. 

51. If the answer to the preceding interrogatory is in the affirmative, 
state the dates on which the automobile was. serviced and repaired, giving the 
name and address of the person or corporation performing the said service 
and repairs and state with respect to each instance precisely what services 
or repairs were performed. 

52, State the mileage shown on the automobile involved in the accident 
on March 22, 1965 as of February 3, 196). 

53. State the mileage on the automobile involved in the accident of 
March 22, 1965 as of March 21, 1965. 


5. Had the automobile involed in the accident of March 22, 1965 been 


(6) 
nvolved in any accident between February 3, 1964 and March 22, 1965? 
56. If the answer to the preceding interrogatory is in the affirmative 5 
give the date and place of each said accident and describe in detail the 
nature of said accident and whether any repairs were necessery as a result 


of any said accident. 


57. With respect to the answer to the preceding interrogatory, if any 


repairs were necessary as a result of any of said accidents, please state 
the date said repairs were performed and the name and address of cai person 
‘or corporation performing said repairs and the nature of said repairs. 

58. was the automobile involved in the accident of March 2, 1965 
repaired or serviced between January 5, 1965 and March 22, 1965 

59. If the answer to the preceding interrogatory is in the ef firmtive A 
state each date on which said automobile was serviced and/or repaired and give 
‘the name and adéress of each person or corporation performing said services 
and/or repeirs and i dicate the nature of said services an¢/or repairs on, 
each said occasion. : 


HOGAN & HARTSON 


By__s/Jeremiah C. Collins 
- Jeremiah C. Collins 
815 Connecticut ‘Avenue, N.X. 
Washington, D C. 20006 


Attorneys for Defendant 


CERTIFICATE OF SERVICE 
A copy of the foregoing Interrogatories to the Plaintiff Thomas Ss. 
Hunter was mailed, sostage prepaid, this 7th day of April, 1966 to Clement 
Theodore Cooper, Esjuire, Attorney for Plaintiffs, 916 F Street, Nu. (302) 


Washington, D.C. | 
HOGAN & HARTSON 


By. s/Jeremiah C. Collins 
Jeremiah C. Collins 


Attorneys for Defendant 


UNITED STATES DISTRICT CCURT 
FOR THS DISTRICT OF COLUMEIA 


THOMAS S. HUNTER, as Administrator 
of Estate of HECTOR CHARLES HUNTER, 
dec., St. Al., 


Plaintiffs 
VS Civil Action No. 727-66 


CENTER MOTORS, INCORPORATED 
a corporation 


ON Ne NN a te tl 


Defendant 
ANSHSRS TO INTERROGATORIES PROPOUNDED 
TO PLAINTIFF THOMAS S. HUNTER 
2. Brother of Plaintiff 1 - Brother-in-law of Plaintiff 2; Uncle of 
Fisintiff 3, uncle of Plaintiffs 4 & 5; not related to plaintiff 6, 7, 8, 
9,20& 1. Thoms S. Hunter - Administrator of Estate of HECTOR CHARLES 
HUNTER, deceased. 


2. Yes. Washington Gas Light Co., 1100 H Str-et, NW., Washington, D.C., 
lo of poy — a.eraged $100.00 per week. : 


3. D.O.B. July 16, 1931, St. Paul, North Carolina, Robinson County. 
4. 6 ft. 155 lbs. 
5. 927? street, NY. 
‘Same as 5. 
Yes. Married at Dillon, South Carolina in 1954 by J. E. Edwards. 
July, 1936. 
514% ~ 170 lbs. 


20. Yes. John R. Miner, 4716 Fessenden St.,N,W., Washington, DC. 
from March, 1964 to iiarch 22, 1965 earned $30.00 per week. 


June 22, 1956, 927 P Street, NW., Washington, D.C. 


aut * 
32. wnknown. 


Nove 12, 1956, 927 P Street, N.W., washington, D.C. 
unknown. 

Ho. ‘foo young to know. 

No Permanently injured. Child of tender years. 
No. 


Ray Heater 4s still confined to Hospital. Will forward hospital 


Yes. Medical College of Virginia, Richmond, Vae 


(2) (39) 


Yes. 

Can be obtained from Hospital Records. 

Still in Hospital. See Answer to question is. 

No. 

March 17, 1963, 927 P Street, NW. Washington, D.C. 
I don't know. 

No. 

No. 


No. 


29. ‘Introabdominal bleeding; multiple lacerations of liver, avulsion of 
gall. bladder, fracture of left tibia, cerebral concuasion, fractured verti- 
prae, fracture of 9th, 10th, lth & 12th rios. ‘ 


30. Yes. Medical College of Virginia - Richmond, Va. 


31. Yes. 


32. Dr. James white; Dr. Arnold Salzbury, Dr. J. R. Horns, Dr. Join Rawls, 
all of medical College of Virginia, hoswital steff. 
33. ur & Mrs J. Y Hunter 
20h, & Street - Lumberton, North Carolina. a 
| 
No. 


Mr. Lewis E. Minson - 1011 West Grace Street 
Richmond, Virginia. ‘ 


Elmer Lee Armstrong - 423 South Haywood, Raleigh, R.C. 
Peggy Ruth armstrong - 949 T Street, Ni. Washington, D.C. 
L. T. Robinson - 4255 Foote St.,NS. # Washington, D.C. 
“sles Gilmore - 303 - 50th St..N E. #1, Washington, D.C. | 
John Armstrong, present address unknown. 


37; No. Last resting place of auto was Stanley Brother's Andeo Service 
Station.- Route 1, Richmond, Va. 


See answer to question 37. 


Yes. 


- 40. Routing inspection after accident by Officer Pugh, Vir; inia State 
Police Department, Richmond, Va. on morning of accident, Merch 22, 1965. 


kl. No formal reports made as such other than information mished by 
officer Pugh from his routine inspection and this inspection was not a strict 
mechanical inspection. 


42. Yes. 


: Gr”) 


43. March 22, 1965 at scene of accident. Virginia Stute Police Department 
of Richmond, Virginia. . 
hk. lL. Jd. Robinson - 4255 Foote St.,N E. #4 Washington, D.C. 
Peggy Ruth Armstrong - 949 T Street, NW. #3 Washington, D.C. 
John Armstrong, address unknown as of this date. 
Thomas S. Hunter - 2529 Mass. Ave., S.E. Washington, D.C. 
45. December 12, 1964 arcund 11:00 A.if. or thereabouts - decedent 
spoke with a salesman at Center Motors - told him that he had sold him a 


peice of junk and that the car was no good and was a hazard to himself and 
his family. 

46. Auto was abandoned on December 12, 1964 around 11:00 A.M. - decedent 
told salesman that he was not going to pay for the peice of junk. See answer 
to question 45 above. 

47. Yes. 


48. Auto was to be inspected for second year in May, 1965 about two 
months prior to the accident. 


49. Before issuance of first approved sticker, April 8, 1964, the follow- 
ing defects were found by the D. C. Motor Vehcles Inspection Station: 
Steering alighment defective, auxiliary brakes defective, brake equilization 
defective, directional signal defective, rear lights defective, steering 
oderation defective,' including king pins, ball joints, worm & sector, tie rod ends 
drag link, control arms, shock absorbers, springs & schackles, axles, wheel bear- 
ings, realighment. Taken to Center Motors for Corrections. 

50. No. Other than repairs as stated in answer to 49. 

51. N/a. Center Wotors, Inc. or it's duly authorized agent. 

52. I dontt know. 

53. I don't know. 

54. No. 


55. No questions propounded here2in interrogatories. Defendant has 
omitted question 55. 


56. N/a. 
57. N/Ae 
58. Not to my knowledge. 
59. N/A. 
s/Thomas S. Hunter 


Ghomas S. Hunter 


Subscribed and sworn to before me this 27th day of June, 1966. 


s/Don Lockett Young 
NOTARY PUBLIC, D.C. 


(i). 7 e 7) 


‘sfClement Theodore Cooper 


Clement Theodore Cooper 
Attorney for Plaintiffs 
918°F Street, N.W. (302) 
Weshington, D.C. 20004 
EXecutive 3-3900 


CERTIFICATES OF SERVICE | 


Copy of foregoing answers to interrogatories mailed, postage prepaid 
to Law Offices, Hogan & Hartson, Attorneys for Defendant, 815 Connecticut 
Ave. .W., Washington, D.C. this 27th day of June, 1966. , 


a 


s/Clement Theodore Coo p 
Clement Theodore Cooper 
Attorney for Plaintiffs 


.-IN THE UNITED STATES DISTRICT COURT 


FOR Tilt DIS OF COLUMBIA 


THOMAS S, HUNTER, et al. : 
As Administrator of Estate of 
HECTOR CHARLES HUNTER, deceased, 


wtet 
ee 


Plaintiffs, 


Vs. : me Civil Action 


CENTER HOLORS, INCORPORATED No. 727-65 


a corporation, 


Defendant. 
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Washington, D. C. 

Wednesday, July 13, 1966. 
Deposition of: 

PEGGY RUTH ARMSTRONG, 

@ plaintiff, called for examination by counsel for the defend- 
ant, pursuant to notice, a copy of which is attached to the 
court copy of this deposition, in the offices of Hogan « , 
Hartson, Esquires, 815 Connécticut Avenue, Northvest, Washing- 


ton, D. C. 20006, beginning at 4:00 o'clock, p. m., before 


Stewart & Poe, Ine. 


332 FEOCRAL BUILDING 
1522 K STREET, NW 


/ 


i 
s 


Nils B. Skavang, a Notary Public in and for the District of 
Columbia, when were present on behalf of the respective par- 
ties: | 
For the Plaintiffs: 
‘CLEMENT THEODORE COOPER, ESQ. 
For the Defendant: : 
JEREMIAH C,. COLLINS, ESQ. 
and 
DONALD DELL, ESQ. 
E xX 
me 


EXAMINATION BY 


WITNESS: oes ' MR. COLLINS: MB, COOPER: 


Peggy Ruth Armstrong we ao 


Stristy pra ta SSBT ee 


Yes, my aunt was.holding her baby. 
So t here were six people in the back seat? 
Yes. 
All right, now, Wein ERY PUES SE URS RY See 
Five. 
Who were the five people in the front seat? _ 
Hector and Laurel and Elmer Lee, Louise and the 
baby. Z have forgotten the baby's name, Anthony. . 
Q Do you know about how far it is to drive from 
Godwin to Washington, D. C.? 
A. No, 
Q Had you gone to Godwin for the funeral? 
A Yes. 3 
Q So you were coming back from Godwin to the District 
of Columbia, right? | , 
A Yes. 
Q . Do you recall about how long it took you to drive 
down? 
A We left here about tuelve o'clock Saturday night, 
about ten minutes to twelve. = 
Q And you told me you got down there about eight o! 


clock? 


A About eight o'clock, 


(43) 
© 


About eight ofclock in the morning? 

A Yes. 

Q And what time did you leave from Godwin to eome back 
to Washington? ‘ 

A About eleven otclock Sunday night. 

Q I understand you don't know what time the accident 
happened but you think it happened some time early in the 
morning? 

A Yes. : 

Q Were you awake or asleep at the time the accident 
happened? . 

A Asleep. 

Q How long had you been asleep? 

A I went to sleep as soon as we pulled out from God- 
win? | : 

Q f£ take it, you hadn't hac much sleep hte you were 
gown there? 

A No. | 

@ What had Hector done while he was down in Godwin, 
ao you know? i 

A X% don't knew. = ; v. BPE : 
Q When you ieft Godwin to come back vo Washington, 


was Hector driving? 


qoware seaemne vows ereectres ¢ 


A 


Wy) 


Yes. 

Did anyone else in the car know how to drive? 
Yes. 

Who else knew how to drive? 


My cousin knew how to drive, I knew how to drive, 


my aunt knew how to drive, but none of us drove but my uncle 


because none of us had any license. 


you have any trouble with the car? 


A 
Q 


Zsee. Your uncle drove from Washington to Godwin? 
Yes. 


Dia he drive from Godwin to the time of the accident? 


‘i Yes. 


On the way down, did you have any trouble with the 


No. 


On the way back, before the accident happened, did 


No. 


Had you ever ridden in the car when there had been 


“_any trouble with the car? 


A 


g 
A 
g 


No. 
Had you ever heard your uncle complain about the car? 
No. : 


I take 4t, you couldn't tell me anything about the 


accident? 
A 
Q 
happened? 
A 
Q 
happened? 
A 


Q 
A 
Q 

LA 
Q | 
oe 
@ 
A 
Q 
A 
© 
A 


9 


No. 


What was your first awareness that an accident had 


Well, my first what? 


Well, when did you first know that an accident had 


About two or three weeks after it happened. 


Were you in the car when the accident happened? 


Yes. 


After the accident happened, did you wake up? 


No. ; : | 

Do ron remember police arriving at the scene? 

No. 

Do you remember ambulances arriving at the scene? 
No, | . 


Where did you wake up after the accident? 


in the hospital. 


What hospital was that? 


Richmond Memorial. 


Do you know about how many miles the- car had on it 


when the accident happened? 


A 


No. 


0) 


19 


Has anyone ever told you how the accident happened? 
Yes. . 

Who told you? 

Well, my uncle. 

Your uncle? 

Yes. 

Yhat uncle is that? 

Paul Armstrong and my father and my mother. 

Was your uncle, Paul atone, OF the car? 

No. They didn't tell .me how it happened. They 


told me that they didn't know how 1¢ happened. All they 


told me, that is all. 
Q fhe only thing anyone has told you is that the car 
went down a bank and hit a tree? 


A Yes. 


Q No one has ever told you why or how the accident 


happened? 

A No. 

Q Have you ever talked to Elmer Lee Armstrong about 
the accident? 


A Yes, we talked about it. 


Q 


How old is he? 
Nineteen. 
Did he know how the accident tapperes? 


Well -- 

i mean, did he ever tell you hicu the acetdent hap- 
No, he never told me how it happened. 

Did you ever ask hin? 

No. 

Was he in the hospital with you? 

No. 


In March of '65 where vas Elaer Lee Arnstrong liv- 


Coats, North Carolina. 
Now, had he ridden from Washington down? 
No. | 


I take it, he was coming from Godwin to g° back to 


Washington, is that right? 


A 


Yes. 
Had he ever lived sn Washington? 
No. 
Why was he coming to Washington? 


He said he wanted to get a good job. 


What happened to you in the accident? 
What happened to me? 

Yes, what injuries did you have? 

My ankle got broken. 

Which ankle was that? 

Left. 

Did they put that in a cast? 

Yes, 

How long did you have the cast on? 

I can't remember. . 


How is the ankle now? 


Q 
A 
Q 
A 
Q 
un. 
@ 
A 
Q 
A 
me 
A 


I don't know. I mean, it is not completely well, 
still bothers me. | 

When does itbother you? 

Mostly when it rains. 

Did you have any other injuries? 

My pelvic bone was broken. 

How is that now? 

It still bothers me when I sit down a long time. 
Pid you have any other injuries? 

I got cut in my back. 

Where did you get the cut in your back? 


Oa my left side (indicating). 


I THE UNITED STATES DISTRICT COURT : &y G 
FOR THs DISTRICT OF COLUMBIA 


THOMAS S. HUNTER, et al. 

As Administrator of Estate of 

HECTOR CHARLES HUNTER, Deceased 
Plaintiffs 
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Civil Action No. 727~66 


CENTER MOTORS, INCORPORATED 
a corporation 


es SS SS See rw” 


Defendant 
REQUEST 10 PLAINTIFF THOMAS S. HUNTER 
FOR_ADMISSIONS 
Defendant Center Motors, Inc. pursuant to Rule 36, F.R.C.P. ,requests 
plaintiff Thomas S. Hunter within ten days after service of this ' request 
to make the following admissions for the purpose of this action only and 
subject to all pertinent objections to admissibility which may be inter- 
posed at the trial. : 
(1) That each of the following pecmentes exhibited with this request, 
is genuine: | 
(a) "Car Order and Bill of Sale" between Hector Hunter 
and Center Motors, Inc., relating to one 1958 Ford 
Fairlane 500, Hardtop, Serial Number G8CV-129309. 
(b) "Used Vehicle Guarantee" between Hector Hunter and 


Center Motors, Inc., relating to one Ford, Serial 
Number GSCV-129309. | 


pe 
(2) . That the following statement is true with respect to the automo- 


bile described in paragraph (4) of the Complaint, which plaintiff Thomas S. 
Hunter has stated in his Answer to Interrogatory No. 46 was abandoned on 
December 12, 1964: Hector Hunter reassumed possession of the automobile on 


or about January 5, 1965. , 


NECTICUT AVENUT 


CN, 9, G, 20006 


HOGAN & HARTSON 
cor b ES 


Carl L. Taylor 

Counsel for Defendant 

815 Connecticut Avenue 

Washington, D.C. 20006 

298-5500 
CERTIFICATE OF SERVICE 
A copy of the foregoing Request to Plaintiff Thomas S. Hunter for 

Adusissions was matled, postage prepaid, this 22nd day of March, 1967, to 
Clement Theodore Cesper, Esq.» Counsel for Plaintiffs, 918 F Street, N.W. 
(302), Washington, D.C.. 20004. 


HOGAN & HARTSON 


os b EAS 


bye 
Carl L. Taylor 
Counsel for Defendant 
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WASHINGTON, D. G 
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UNITED STATES DISTRICT COURT 
FOR THe DISTRICT OF COLUMUIA 


Civil Division 


TEOMAS S. UNTER, 1 
4s Administrator of 
Est:te of HECTOR CHARLES 
HUNTER, deceased 
2925 Mas.achusetts ave., S.z. 
Washington, D.C. 


& 


THowtaS S. HUNTER, 2 
' As Administrator of Estate 
of HECTOR CHARLES HUNTER 
and next friend of ANNIE 
LAUREL HUNTER, deceasec wife. 
2925 Massachusetts ave., S.E. 
Washington, D:C. 


& 


THOMAS S. HUNTER, 3 
As next friend of JANICE ANN 
HUNTER, deceased infant 
2925 Massachusetts Ave., S.E. 
Washington, D.C. 


& 


THCMAS S. HUNTER, & 
As next friend of RAY HUNTER, an 
infant . 
2925 Massachusetts ive., S E. 
Washington, D.C. 


& 


THOMAS S. HUNTER, 5 
As next friend of ANTHONY HUNTER, 
an infant . 
2925 Massachusetts ave., S.E. 
Washington, D.C. 


& 


NELLIE MAE ARMSTRONG, 6 

’ fs Mother and next friend of 
PEGGIE RUTH ARMSTRONG, minor, 

Route 1, Box 285 

Godwin, North Carolina 


& 


NGLLIS MAE ARMSTRONG, 7 
4s Grandsother and naxt friend 
.Of FSRMARD ARMSTRONG, infant child 


Zoute 1, Fox 285 
Godwin, North Carolina 


& 


LILLIG MAS ARMSTRONG, 8 
As Mother and next friend of 
ELER ISS ARMSTRONG 

Route 1, Box 235 

Godwin, “orth Carolina 


& 


MILES GIDE, 9 
4s Husband and mxt friend of 
MARY LOUISE GIIMORE, deceased 
Route 1, Eox 285 
Godin, North Carolina 


& . 


MISS GILMORE, 10 
dz Father and next friend of 
LISA GIILDRS, an infant 
Route 1, Bex 285 
Gedwin, North Carolina 


& 
MEIES GILMORE, 12 


As Fathor and next friend of 
TOUISS GILORE 


Godmin, Morth Carolina 


Plaintiffs 


Vs. CIVIL ACTION NO. TZ 


CENTER MOZCIZ, INCORPORATED 

& corporation 
3332 Rhode Islend Avenue, N.E. 
Washington, D.C. 


Defendant 


) 
3 
3 
Route 1, Box 285 
} 
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12. Does Lisa Gilmore know any of the circumstances leading up to 


and surrounding the accident? 

13. Ifthe answer to the preceding interrogatory is in the! affirmative, 
is Lisa Gilmore capable of testifying as to any of the circumstances leading 
up to and surrounding the accident? 

14. Will Lisa Gilmore be called to testify at the trial as ‘to any of the 
circumstances leading up to and surrounding the accident? 

15. Specify with particulerity the injuries cleined to have been received 
by Lisa Gilmore’as the result of the accident about which compl2int is made in 
the complaint instituting this action. 


ry 
16. Yas Lise Gilmore hospitalized as a result of the accident about 


which complaint is made? If so, list the mame and address of each hospital 


whereshe was So hospitalized. 

17. Will plaintiff voluntarily provide defendant with an authorization to 
inspect and copy (the expense for this will be borne by defendant ) the records 
of each of the hospitals listed in answer to the preceding interrogatory? 

18. State the name and address of every physician who has examined 5 
treated or cared for Lisa Gilmore since March 21, 1965. 

19. State where and with whom Lisa Gilmore now lives? 

2X. Does Lisa Gilmore attend school; are if so, state the ‘name and 
address of the school and grade she is in. 

21. Staté the date of birth of Louise Gilmore and give her residence 
as of March 22, 1965. 

"22. State the height and weight of Louise Gilmore on March 22, 1965. 

23. Does Louise Gilmore know any of the circumstances leading up to 
and surrounding the accident? | 

24. If the answer to the es interrogatory is in the affirmative, 
is Louise Gilmore capable of testifying as to any of the circumstances lead~ 


ing up to and surrounding the accident? 


(5) 

25. Will Lowise Gilmore be called to testify at the trial as to any 
of the circumstances leading up to and surrounding the accident? 

26. Specify with particularity the injuries claimed to have been 
received by Louiss Gilmore as the result of the accident about which com 
plaint is made in the complaint instituting this action. 

27. Was Louise Gilmore hospitalized as a result of the accident about 
which complaint is made? If so, list the name and address of each hospital 
where she was so hospitalized. . 

28, Will plaintiff voluntarily provide defendant with an authorization 
to inspect and copy (the expense for this will be borne by defendant) the 
records of each of the hospitals listed in answer to the preceding interrog- 
atory? 

29. State the name and address of every physician who has examined, 
treated or cared for Louise Gilmore since March 21, 1965. 

30. State where and with whom Louise Gilmore now lives? 

31. Does Louise Gilmore attend school; and, if so, state the name and 
address of the school and the grade that she is in, 

32. State the name and address of every person known to you or your 
attorneys to have been a witness to the accident of March 22, 1965. 

33. State the name and address of every person knorn to you or your 
attorneys to have been a witness to the events leading up to and surround= 
ing the accident of March 22, 1965. 

34. Do you know of the present whereabouts of the automobile that was 
involved in the accident of Merch 22, 19657 


35. If so, please state its present location. 


; 36. Was the automobile that was involved in the accident of March 22, 


1965 inspected by anyone after the eccident? 
37. If the answer to the BRSCES snterrogetory is in the affirmative, 
please state when the automobile was so inspected, where the autoncbile was 


inspected and the nam and address of each person inspecting the automovile. 
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38. If the automobile involved in the accident of March 22, 1965 was 
inspected were there any reports made of the inspection; and, if so, please 
state the name and address of each person making said report, the date of 
each said report end in whose possession each said report is now. 

39. Were there any pictures taken of the automobile involved in the 
accident of March 22, 1965 after the accident? 

40. If the answer to the preceding interrogatory is in the affirmative, 
state the date and place the pictures were taken and the name and address of 
the person taking the pictures and state who presently has possession 
of said sistem. Z 

hl. State the name and address of every person known to you or your 
attorneys who has knowledge of any of the allegations contained in para- 
graph LU, of plaintiffs' complaint. 

42. In Paragraph Ly of plaintiffs! complaint it is stated thet plain~ 
tiff's intestate had on numerous occasions given notice to the defendant 


of the defective condition of the automobile. With respect to! this 


allegation, state the ‘precise dates on which said notice was supposedly given, 


the name and address of each person present, the precise words spoken and the 
name and address of the person speaking the words and the nam and address 
of the person to whom the words wore spoken. 

13. With respect to paragraph, of plaintiffs" complaint, state the 
date upon which plaintiff's intestate allegedly abandoned said automobile at 
defendant's place of business and state the procise time thet said automobile 
was so abandoned at defendant's place of business and the nam and address 
of each person that was present at the alleged time of abandonment and 
whether any words were spoken at the time of the alleged abandonment and 
if so the name and address of the person speaking the words and the name and 


address of the person to whom the words were spoken. 


om ) SZ) 
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Li. Was the automobile involved in the accident of March 22, 1965 
possessed of an inspection sticker from the District of Columbia? 

45. If the answer to the preceding interrogatory is in the affirmative, 
state the date the automobile was inspected, the place of its inspection 
and whether prior to the receipt of the inspection sticker the District 
of Columbia required that any repairs be performed upon said automobile. 

46. If the answer to the preceding interrogatory has indicated that 
repairs were necessary before the issuance of the District of Columbia 
inspection certificate, state the name and address of the person or corp- 
oration making the said repairs, the date and place of the repairs and what 
repairs were performed. 

47. Since February 3, 1964 was the automobile involved in the Beowient 
on March 22, 1965 serviced or repaired in any fashion up until the time of 
the accident of March 22, 1965. 


48. If the answer to the preceding interrogatory is in the affirmative, 


state the dates on which the automobile was servied and repaired, giving the 


mame and address of the person or corporation performing the said service 
and repairs and state with respect to each instance precisely what services 
or repairs were performed. 

-49. State the mileage shown on the automobile involved in the accident 
on March 22, 1965 as of March 21, 1965. 

50. State the mileage on the automobile involved in the accident of 
March 22, 1965 as of March 21, 1965. 

ole Had the automobile involved in the accident of March 22, 1965 been 
involved in any accident between February 3, 1964, and March 22, 1965? 

52. If the answer to the preceding interrogatory is 4n the affirmative 
give the date end place of each said accident and describe in detail the 
nature of said accident and whether any repairs were necessary as a result 


of any said accident. 
. 
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53. With respect to the answer to the preceding interrogatory, if any 
repairs were necessary as a result of any of said accidents, please state 
the date said repairs were performed and the name and address of said person 
or corporation performing said repairs and the nature of said repairs. 

54. Yas the automobile involved in the accident of March 22, 1965 re- 
paired or serviced between January 5, 1965 and March 22, 19657 

55. Ifthe answer to the preceding interrogatory is in the affirmative, 
state each date on which said automobile was serviced and/or repaired and give 
the name and address of each person or corporation performing said services 
and/or repairs and indicate the nature of said service and/or repair on each 
said occasion. 

HOGAN & HARTSON 


By__s/Jeremiah C. Collins 
Jeremiah C. Collins 


815 Connecticut Avenue, N.jW. 
Washington, D.C. 


Attorneys for Defendant 


CERTIFICATE OF SERVICE 


A copy of the foregoing Interrogatories to the Plaintiff Miles Gilmore 


was mailed, postage prepaid, this 7th day of April, 1966 to Clement Theodore 


Cooper, Esquire, Attorney for Plaintiffs, 918 F Street, NW. (302) Washington, 
D.C. 
HOGAN & HARTSON 


‘By __s/Jeremiah C. Collins 
Jeremiah C. Collin ins 


Attorneys for Defendant 
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UNITES STATES DISTRICT COURT GE 2 
FOR THE DISTRICT OF COLUBIA _& 


THOMAS S. HUNTER, As Admin. 
of Estate of Hector Charles 
Hunter, deceased, Et Al. 
Plaintiffs 
VE. Civil Action No. 727-66 


CENTER LOTORS, INCORPORATED 
@ corporation 


Defendant 

ANSWERS TO INTERROGATORIES PRO- 

POUNDED TO PLAINTIFF MILES GILMORE 
Mary Lois Gilmore, D.O.B. unk. 
5. ft. 120 los. 
Benneville, South Carolina, September, 1959. 
Yes. 
Returning Home, 927 P Street, NW. 
P Street address — planned on remaining here. 
Unemployed. 


Yes. London Hill Hotel, Bethesda, Waryland, 1 year earned 
$60.00 per week. 


Yes. T. M. Woodall, Inc., Chillum, Md., 6 months, earned 
$7125 per week. 


3 years cla - 927 P St.,N W ° 
2" tall - 60 lbs. 

No. / 

No. 


No. 


Head Injuries - Multiple Bodily Injuries. 


Richmond Memorial Hospital, Richmond, Virginie. 
Yes. 
Can be obtained from Hospitel Records. 


. Lives with Mrs Flora Armstrong, maternal grandmother, Route 1 
Box 285, Godwin, North Caroline. 


(2) 
No. 
4 years old. 927 P Street, NW. 
3} tall - 40 lbs. 
No. 
No. 
No. 
Broken legs (both) multiple bodily injuries. 
Yes. Richmond Memorial Hospital, Richmond, Virginia. 
Yes. 
Gan be taken from Hospital Records. 


Grandmother - lirs Flora Armstrong, Route 1, Box 285, Godwin, 
North Carolina. 


No. 


Elmer Lee armstrong, 423 South Haywood, Raleigh, N.C. ‘Pegey 


Ruth Armstrong, 949 T.Street, NW. Washington, D.C. 
Peggy Ruth armstrong - address as above. 

Miles Gilmore - 303 - 50th St.,N E. #4 ‘lashington, D.C. 
L. J. Robinson - 4255 Foote St.,N &. #4, Washington, D.C. 
John Armstrong - present address unknown. 

No. 

Unk. 

Yes. Richmond State Highway Police, Virginia. 

See Answer to 36. 

Yes. Virginia State Highway Police, Richmond > Virginia. 
Yes. 

March 22, 1965 - Richmond Police Depmt ~ same as Va. State Police. 
Miles Gilmore - 303 50th St.,N.E. #4 Washington, D.C. 
L. J. Robinson 4255 Foote St.,N.E. #4, Washington, D.C. 
Municipal Court Records C.A. No. © 19920-64, 


Around December 12, 1964, - in A.M. Spoke with a salesman at 
Center Motors, Inc. . 


I don't know the date of abandonment. 


Yes. 


(3) 


Auto was taken for inspection March 27, 1964 out was rejected for 
nuserous mechanical defects. Auto was finally teken for 
inspection twice on April 8, 1964 and was issued approved sticker 
the second time on April 8, 1964. 

Repairs to be performed: Steering alighment defective, auxiliary 
brakes defective, brake equilization defective, directional signal 
defective, rear lights defective, steering operation defective 
including king pins, ball joints, worm & sector, tie rod ends, 
drag link, control arms, shock absorbers, springs & shackles, 
axles, wheel bearings, realighment. Taken to Center Hotors for 
corrections March 27, 1964 and April 6, 1964. 


I don'tt know. 

N/A. 

Unknown. 

Unknown. 

No. 

N/A. 

Unknown ~ N/A. 

I don't know. 

Unknown. I don't know. 


s/Miles Gilmore 
MILES GILMORE 


Subscribed and sworn to before me this 27th day of June, 1966. 


s/Don Lockett Young 
NOTARY PUBLIC, D.C. 


s/Clement Theodore Cooper 
Clement Theodore Cooper 
Attorney for Plaintiffs 
918 F Street, NW. (302) 
Washington, D.C. 20004 
Executive 3-3900 


CERTIFICATS OF SERVICE 
Copy of foregoing Answers to Interrogatories mailed, postage prepaid, 


to Lav Offices, Hogan & Hartson, Attorneys for Defendant, 815 Connecticuts 


Avenus, N.W,, Washingtcn, D.C. this 27th day of June. 1966. 


B/Clemsnt_ Theodore Cooper 
Ciement Theodore Cooper 


Attorney for Plaintiffs 


SALLY S. POLE 

COURT REPORTER 

MUTUAL BUILDING 
RICHMOND, VIRGINIA 23219 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


SEM AKERS waeaanaaaow=s 


THOMAS S. HUNTER, ET AL., 
As Administrator of Estate of ; 
HECTOR CHARLES HUNTER, Deceased Plaintiffs 


_ Ve 


CENTER MOTORS, INCORPORATED 
a corporation Defendant 


+: CIVIL ACTION NO. 727-66 
The deposition of JULIAN U. PUGH, taken by the defendant 
on oral examination, before Sally S. Pole, Notary Public 
for the State of Virginia at Large, on the 21st day of 
February 1967, beginning at two o'clock canes at the law : 
offices of Christian, Barton, Parker, Epps & Brent, 500 
Mutual Building, 909 East Main Street, Richmond, Virginia, 


pursuant to notice heretofore filed in this proceeding. 


@) ‘< 


Auto was taken for inspection March 27, 1964, but was rejected for 
nuserous mechanical defects. Auto was finally teken for 
inspection twice on April 8, 1964 and was issued approved sticker 
the second time on April 8, 1964. 


Repairs to be performed: Steering alighment defective, auxiliary 
brakes defective, brake equilization defective, directional signal 
defective, rear lights defective, steering operation defective 
Sncluding king pins, ball joints, worm & sector, tie rod ends, 
drag link, control arms, shock absorbers, springs & shackles, 
axles, wheel bearings, realighment, Taken to Center Hotors for 
corrections March 27, 1964 and April 6, 1964. 

I dontt know. 

N/A. 

Unknown. 

Unknown. 

No. 

N/A. 

Unknown ~ N/A. 

I dontt know. 


Unknown. I don't know. 


s/Miles Gilmore 
MILES GILMORE 


Subscribed and sworn to before me this 27th day of June, 1966. 


s/Don Lockett Youn 
NOTARY PUBLIC, D.C. 


s/Clement Theodore Cooper 
Clement Theodore Cooper 
Attorney for Plaintiffs 
918 F Street, NW. (302) 
Washington, D.C. 20004 
Executive 3-3900 


CERTIFICATE OF SERVICE 


Copy of foregoing Answers to Interrogatories mailed, postage prepaid, 


' to Law Offices, Hogan & Hartson, Attorneys for Defendant, 815 Connecticut 


Avenus, NW,, Washington, D.C. this 27th day of June. 1966, 


s/Clemant Theodore Cooper 
Clement Theodore Cooper 


storney for Plaintiffs 


SALLY S. POLE 

COURT REPORTER 

MUTUAL BUILOING 
KICHMOND, VIRGINIA 23219 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


THOMAS S. HUNTER, ET AL., 
As Administrator of Estate of : 
HECTOR CHARLES HUNTER, Deceased Plaintiffs 


_ Ve 


CENTER MOTORS, INCORPORATED 
a corporation Defendant 
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+--+ GIVIL ACTION NO. 727-66 
The deposition of JULIAN U. PUGH, taken by the defendant 
on oral examination, before Sally S. Pole, Notary Public 
for the State of Virginia at Large, on the 21st day of 
February 1967, beginning at two o'clock ee at the law ; 
offices of Christian, Barton, Parker, Epps & Brent, 500 
Mutual Building, 909 East Main Street, Richmond, Virginia, 


pursuant to notice heretofore filed in this proceeding. 


SALLY S. POLE 
COURT REPORTER 
MUTUAL BUILDING 


RICHMOND, VIRGINIA 23219 
a nS EEE EEE EERE ESEnET Renna 


APPEARANCES: 


MR. FRANK F. ROBERSON 
Hogan & Hartson 
Attorneys at Law 
' 815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 


Counsel for defendant, 
Center Motors, Incorporated 


NO APPZARANCES ON BEHALF OF PLAINTIFFS 


ereewrereeeeweweeeeeeeeeeene5neeneeesrerrr 2? 


DEFENDANT'S EXHIBITS FOR IDENTIFICATION: 


Nos. 1 through 8 i 


See eee ee eee een eee 


Y 


SALLY S. POLE 

COURT KEPORTER 

MUTUAL BUILOING 
RICHMOND, VIRGINIA 23219 


MR, ROBERSON: I would like to make a 


statement for the saneretis My name is Frank 


Roberson and I represent the defendant in 


Sens ASG 


I want to “state ‘that the “deposition 


‘ notice in this case was mailed to counsel 
icon the plaintife, Mer. Clement Theodore 


Cooper, on February 13, 1967, @ and ‘that on 


Friday afternoon, February 18, 1967, Mr. 


Cooper called ma and stated he had a previous 


engagement “eeal aenaecad if I could post- 
pone the deposition. I told him that ar- 
rangenents had already been made for the 


attendance of Officer Pugh and for a Mr. 


Minson, a witness, and for the use of a 
deposition room; cee it would Be very 


ceed to change the date but that I poate 


take the depositions early in the morning 
ox ‘late in the afternoon, if that would 
accomodate him. 

é He sald that if he did not appear at 


the time scheduled for the depesition, 


namely, one forty-five p-m., Tuesday, 


SALLY S. POLE 

COURT REPORTER 

MUTUAL BUILOING 
RICHMOND, VIRGINIA 23219 


February 21, 1967, to just go shead without 
him and he would order a copy of the deposi- 
tions. _ 

I urged him to have someone present to 
cross-exemine and suggested his associate 


or some lawyer in Richmond. He stated that 


- he knew some lawyers in Richmond but was 


undecided whether to make arrangements to 


have anyone appear and cross-examine. He 


again told me if he did not appear just to 


‘go ehead Without him. 


it is wae two o'clock p.m., and we have 
waited fifteen minutes with no word from | 
Mr. Cooper or any representative of his. 
Accordingly, we will proceed with the depo- 
sition and I will ask the reporter to send 
Mr. Cooper a notice that the deposition has. 
been filed, when it is filed, and he can 
then either look at the official court copy 
of the transcript or can order an extra 


Sa 
a 


copy from the reporter. 


SALLY S. POLE 
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— _ —- 


JULIAN U. BUGH,. after havin; 


deposed and said as follows; 
DIRECT EXAMINATION 
BY MR. acca 
-..Q. Mr. Pugh, will you state 


Trooper Julian U. Pugh. 


What is your residence eddre. 


Route 2, Box 114-F, Ashi. 


Is that your business ad 


That is my home address. 


What is your business address 


Box 9108 Bellview Static... 


Virginia. 
What is your occupation? 
State Trooper. 
How long have you been ¢ 
Going on nine years. 
: Did there come a time, |} 


you had occasion to investigate an accident 


> duly sworn, 


- fall 


$? 


Yirginia. 


se Trooper? 


ugh, when 


c aceurred 


SALLY S. POLE 


COURT REPORTER Pugh - Direct 


MUTUAL BUILDING 
RICHMOND, VIRGINIA 23219 


. 


on Interstate Highway 95 on March 22, 1965? 
A. Yes, are 

Q. Did you investigate that accident alone 
or did you have a partner? 

A. I investigated the accident by myself. 
Another Trooper took the pictures. 

Q. How did you first learn of the accident? 

_A. I received a call on the radio from 

First Division Headquarters. 

Q. What time did you receive this call on 
the radio? 


Approximately 6:50 a.m. 


On the date I mentioned -- Match 22, 1965? 


- Yes, sir. 

Where were you physically located then 
with respect to where the accident had occurred, if you 
remember? ; eats eters 

: A. Iwas within four miles. I was at 
First Division Headquarters on Route 1 North of Richmond. 
ive? .= -. 2Q-' Please tell us, as precisely as you can, 
the place of the accident. oo raga :1 
rad ies A. Approximately three miles Novth of Rich- 
mond in Henrico County, approximately one-tenth of a mile 


North of the Dover Avenue exit northbound. 


SALLY S. POLE 


COURT REPORTER Pugh ~ Direct . 


MUTUAL BUILOING 
RICHMOND, VIRGINIA 23219 


Q. On what highway? 
A. Interstate 95. 
Q. At the point of this nt how many 
northbound lanes are there for traffic? 
Three. 
Is this a dual lane highway? 
Yes, sir. 
Officer, do you have any photographs 
showing’ the approach to the scene of the «cci cent? 
A. Yes, sir. 
~Q. Look at that first photograph end tell me 
how many northbound conerete lanes there ore? | 
- A, Three northbound cones anes, plus 
a blacktop shoulder. 
: .Q. Isn't there a fourth lane sad then a 
blacktop? | 
A. The part you see there © che on-bound 
ramp, coming on at Dover. | 3 
Q. So there are three conc“6te2 northbound 
lanes and then what appears to be a fouz :chbound lane, 


but really is the approach to the northbeis ‘“caes from 


the Dover interchange? g eR: x 


oe Ae Nes, sins | 


Q. Still further to the o£ the north- 


SS SS Eee 
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bound motorist, taere is what sort of surface? 

A. Blacktop shoulder. ° 

Q. Approximately how wide is that shoulder, 
with respect to a car? a a od 


“A. would say it is approximately ten feet 


Q. Can you tell us, Mr. Pugh, what you saw 
when you arrived at the scene of the accident? 
A. When I arrived at the scene of the ac- 
cident, there was 4 car ounioven the bank onthe east side 
of the road. At that time it was lying on the right side. 
} - Q. Did you later ascertain ont make of 
car it was and any identification of it, sir? 
A. Yes, sir -- a '58 Ford two-door hard- 
top, bearing 1965 District of Columbia license No. 68455. 
Q. ‘Did you ascertain wnouthe driver of that 
car had been? = 
Yes, sir. 
What was his name? 
Hector (no middle name) Hunter. 
And did you ascertain his address? 
1636 Vermont Avenue, N. W., Washington, 


D. C., colored, male, thirty-three years of age. 


Q. Had there been any other occupants of that 


SALLY S. POLE 


COURT REPORTER Pugh - Direct 
MUTUAL DUILOING 
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ear, did your investigation disclose? 
A. Yes, six. 
Q. Would you give us a rundown, Officer 
Pugh, of the people in that car, their ages, if you were 
able to ascertain them, and the addresses such as you got 


from them? 


A. The driver, Hector Hunter. Also, there 


was -- 

'Q. Excuse me. How did you know which oné 
of the occupants was the driver? | 

‘A. The driver was pinned under the steering 
wheel on the left side. His left foot had gone down 
through the floorboard beside the motor and he was pinned 
in that position. ; 

Q. Was he the only adult man in the auto- 
mobile? The only fully grown man? ~ a deere 2, 

"te '  -A,-° I believe he was. 

AQ *Z will ask you to go ahead and nian 
the names, addresses and ages of the other occupants OF this 
car, es disclosed by your pavactieationes 
3 Wo AS: ponte Laurel Hunter, 927-P Steet, N. W., 


Washington, D. C., age thirty, female, colored. Multiple 


“us: 


internal injuries. ~~: °° °°": an SR SE 


+ -.Q. Do not tell us about that as yet, except 
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with respect to thoge who were killed in the accident. 
Was Mr. Hunter, the driver, dead when you 
arrived? 
Yes, sir. 


How about Mrs.. Hunter that was next to 


Multiple internal injuries and she was 


All right. Who was the third occupant 


of the car? : _ ge eee 
is A. Mary Lois Gilmore, 927 P Street, N. W., 
Washington, D. C., age twenty-two, female, colored. Multiple 
jnternal injuries, lacerations about the head. She was 
also killed. 
Another occupant was Janice in Hunter, 
927 P. Street, N. W., Washington, D. C., age six, Pemaer 
colored. Multiple internal. injuries and lacerations about 
the face. Subject was killed. 
Bernard (no middle name) Armstrong, 927 
P Street, N. W.; Washington, D. C., age one, male, colored. 
Multiple internal injuries, lacerations on the lip. This 
subject was killed. 
Lisa (middle name ene Gilmore, 927 P 


Street, N. be Washi ington, D. C., age two, female, colored. 


SALLY S. POLE 
COURT REPORTCR 


MUTUAL BUILOING Pugh ‘an Direct 


RICHMOND, VIRGINIA 23219 


Possible head injury. She was not killed. 
a Louise (middle name unknown) Gilmore, 921 
P Street, N. W., Washington, D. Ce, age ‘three, female, 
colored, Both legs broken, fractured facial bone, lacera- 
tion on the lip. She was not killed. : | 
“Anthony (no middle name) Hunter, 927 P 
Street, N. W., Washington, D. C., age two, male, colored. 
Fractured left arm, fractured skull. Subject was not killed. 
Ray Hunter, 927 P Street, N. We, Washington, 
D. C., age five, male, colored. Internal injuries. Subject 
“was not killed. ee ; i 
Pegey Ruth Armstrong, 927 P Street, N. ce 
Washington, D. G., age seventeen, female, colored. Intemal 
injuries and lacerations about the face. Subject was not 
Killed. eure ee “| 
‘Rlmer Lee Armstrong, Box 559 Coats, North 
Carolina, age nineteen, male, colored. Lacerations about 
the face, facial bone broken. Subject was not killed. 
Q. Mx. Pugh, you have listed eleven people 


as being occupants of this wrecked automobile. What is. 


the usual seating capacity of a 1958 two-door hardtop 


vehicle? 
Six. 


Were you able, from your investigation, — 
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to determine where the automobile had left the hard surface 
of the road? SA ean ue 
A. Yes, sir. 
Q. How could you eocextain that? s 


A. From tracks leading back from where the 
car came to rest, back towards the road. 

Q. Did you measure from where it left the 
hard prea to the place where the car ultimately came to 
rest? 

Yes, sir. 
What was that distance? . 
One hundred and seventy feet. 
_ What is the terrain like it traversed 
during that one hundred and seventy feet? 

A. It goes off to the right eon level -- 

fairly level -- and then it drops off to the right rather 
_ abruptly next to the tree the car struck. | 
Q. Approximately what was the diameter of 


the tree the car struck? 


- , 


Ac will say it was at least a foot and 


ose eh 


Q. Is there a stream nearby? 
A. Yes, sir. 


Q. Where is that with respect to the tree 
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a TE SEES 


and the highway? 


A. dust east of the tree wo. he bottom of 


os 


SY UR 


the tree. 
“And the tree itself ie ta the east of the 
highway? a ane : | 
7 Yes, ae : 
Interstate 95 is a dual fane highway, 


Yes, sir. 


It is a dual highway, that 


Yes. 
There are three northbouid Lee 
suppose an equal nunber of southbound ‘Lane = 
A. That is correct. 
Q. Is there a dividing strig im between? 
A. & median strip, yes, si = 
MR. ROBERSON; I will ack the reporter 
- to mark as Defendant's Exkib’’> ‘or Rees 
fication, with Officer Pugh’ 


these photographs Nos. 1 th 


‘N PEs The eee 


Identification, cond ‘ere 
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_ ments of official police photographs? 
A. . Yes, sir. | 
Q. And do they accurately portray what you 
saw there that moxning? 
A. Yes, sir. 
Q. Did you get the names of any outside 
witnesses that claimed to have seen the accident? 
3 _A. Yes, sir. aide eee ae 
Q. What names did you get? 
A. Louis E. Minson. = . 
Q. Did you say Louis? 
Leo-u-i-s, 
"What is his address? 
1011 West Grace Street, Richmond, Vir- 


‘ ginia. 


Did you see Mr. Minson at the scene of 


the accident?. 
Yes, sir. 
Can you describe generally what he 
looked like? wf vsken te 
He was a heavy-set fellow. 
Could you estimate his age, roughly? 
I would say forty to forty-five. 


‘Did you talk to him at the scene of the 


SALLY S. POLE 
count neronter Pugh ~- Direct 
aR RR 
accident? 
A. Yes, sir, I did. 
Q. Did you SEASIDE to . find out if there were 
any other VRERESECS that clained to have seen the sccident? 


A. ves, sir. 


Q. Were pos “successful in finding any? 


A. No, sir. 
Q- Was there any survivor of this sccident 


Gee had been in the car that you were oe to Be any 
statement £rom cones the “acetdent? 


Yes, sie ; 


How many of them did you talk with? 
One ee | : 
Which one was that? 
Elmer Lee Armstrong. 


at is the PES old boy? 


Yes, sir. be 
Why did you. ao talk to the others? 


A. The DESSRE were young ao the older 


ones were in no condition 4 to talk. S 
1 


EQ When was ae you talked | to Elmer Lee 


se pith aaa 


Armstrong? 


A. March 26, 1965. 


oe lite 


Where did you talk: to hin? 


CD 
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St. Philip's Hospital in Richmond. 

How did you know what hospital it was? 

Z went to St. Philip's Hospital. 

You knew where the people had been taken? 

Yes, six. 

How did you find Mr. Armstrong at the time 
you saw him <= in what physical condition? 

A. His face was swollen up. He appeared to. 
recognize me -~ I was in uniform += as being a State Trooper. 
He gave me his birth date without any trouble and also his 
home address. : 


Q. What did he say was his age and his home 


address? 


A. Born November 20, 1946, and his address 


was Box 559, Coats, North Carolina. 

Q. And you did find out from other sources 
that that was where he lived, or did you verify this informa- 
tion? : eat 

A. No, ft didn't verify that. 

Q. In any event, did he talk responsively 
when ‘you asked him questions? 

A. Yes, six. enwees m4 

Q Did you keep any notes on what he told 


you that day? 


SALLY S. POLE 
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nommumouone,., Pugh - Dixect 
Yes, sir. 
Do you have those notes with you? | 
Yes, sir. oe ae 
Read for the benefit of the court and the 
jury who will hear this case just exactly what Elmer Lee 
nn chavs 


Armstrong | told you when you saw hin that day some several 


MeN tele A PP, te 


wife 


days after the accident? 
| A. Uncle Hector Hunter was driving, 

‘Hector's wife was in the center front, and he was on the righ 
gide next to the door. Mary Lois was in the back on the 
right side. Louise Gilmore was sitting on his lap and 
Annie's little baby on her a Its name was Anthony. 

_He “stated he was 3 asleep and he he didat t know what happened. 
Q. You mean he stated that he, Elmer Lee = 
Armstrong, was asleep? 
A. Yes, sir. He further stated that every- 


A dae Oak's entre a 


body was asleep as far as he knew. He stated he didn’ t 


meh neem rete NO gener Dnt oh Det 


know anything until Tuesday. 


Q. Do you happen to know the day of the 


week the accident occurred on? 
A. On @& Monday. 
Q. Early Monday morning? 


A. Yes, sir. 
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: Q. Did you inquire of him where they had 
come from and where they were going and what time they left? 
A. I have no notes on it, but I think I 
talked to him about that. 

Q. What is your recollection of what he 
told you? ores i; ae ee 
‘He told me they were: coming from North 


Carolina. 


That is the only detail you recall about 


A. _ Yes, sir. 

Q. Did he tell you anything about any 
ppeterest ton with the driver of the car at the time or shortl 
before it went off the road and hit the tree? : 

A. - No, sir. 

Q. I am reading from page 14 of the depo- 
sition of Elmer Lee Arastrong taken in this case on Sep- 
tenber 12, 1966 -- (reading) -- j 

Q, Tell me Sack aoa 
Be Norte we persed) this. cs we passed 
him ane. came back on our side of the road. 

Hector looked at me and he said, "Elmer, 


the steering is locked. and I can "t straighten 


this thing up." And I ‘gaid, “Jam on the 
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brakes. Jam on the brakes," and he mashed 
the brakes and it had no brakes. It had no 
brakes, and that's all I remember. That : 


is all I remenber.“ aes 


Q. (Contsswing) ‘Did th Mey Ax Armstrong, when 
you talked to him in the hospital, tell you that in substance 
ox anything in that Line at all? eee 

Ae No, sir. ‘What_1 have ¢ stated is what he 


told me «- ali he told me, 
ee Ge told you he was asleep and atante 
know what happened? 
A. Yes, sir. 
q Did you oan make oe mechanical 
inspection of the car? 
Ae As far es “checking the brakes and Lights 
and steering, I couldn’ t do this. : 
Q. Why couldn! t you do it? | 
A. It was damaged too bad. Both of the rear 
tires were slick. = | 
: Q, What was the weather and the roadway like 
on the date of this accident? i 


Ab. The road was dry. It was daylight; open 


country; clear weather. It is a concrete road and it is 
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straight and level; no defects; traffic lanes are marked. 
Q. So far as you know, Officer, there are’ 


no known witnesses, outside witnesses.to- this.accident, 


other than this Mr. Minson you _previously | mentioned? 


fe RPT LS 


Lee 


A. That's all 1 know of. 

Q. Officer mene = — question. Do you 
have any close-up photograph that shows the base of the 
tree that was struck by the car? 


A. Yes, sir. 
MR. ROBERSON: Would the reporter 
PES mark chet as Defendant's Exhibit 


No. 9 for Identification? 


.. NOTE: ‘The photograph was marked 


Defendant's Exhibit No. 9 for Identifica- 


tion, and is filed with the original of 


“this transcript. 


- cea ee . 
ey a’ 


Q- Gy Mee Roberson) Looking at Defendant's 


Exhibit No. 9 for Identification, that is another of the 


police peotoe rena 
: A Yes, sir. 


@ This is not an enlargement? 


No, sir. { 


ae Ge hae 
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And in that distance it drops eight to 
ten feet? : 
A. Yes, sir. 


Q. Do you waive the reading and signing of 


this deposition? 


As Yes; size 


MR. ROBERSON: This is agreeable with 
.me, Thank you very mich, Officer. I have 


. 1, no further questions. 


__» » FURTHER THIS DEPONENT SAITH NOT 


ee 
eT ee Se ee 


“aes we wenn inrnnrawnannwenrmen wm eaeaenrwmaeanew ew aw @ 
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STATE OF VIRGINIA 


CITY OF RICHMOND, TO-WIT: 


I, Sally S. Pole, Notary Public for the 


State of Virginia at Large, do hereby certify that the 
foregoing is a true and correct transcript of the deposi- 
tion of the witness, JULIAN U. PUGH, taken by and before 
me at the time and place stated in the caption thereto, 
the reading and signing of the deposition by the witness 

‘ being waived by the witness and counsel present. 

| I further certify that I am neither counsel 
for, nor related to or employed by any of the parties to 
the action in which this deposition is taken, and further 
that I am not a relative or employee of any of counsel in 
the case, or financially interested in the outcome. 

Witness my hand and seal this 27th day of 

February, 1967. 


My commission expires October 27, 1969. 


(Signed) Sally S- Pole 
Notary Public 
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pa THE UNITED STATES DISTRICT COURT 


_ FOR THE DISTRICT OF COLUMBIA 
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THOMAS S. HUNTER, ET AL., 
As Administrator of the Estate of sige : 
HECTOR CHARLES HUNTER, Deceased Plaintiffs 


CENTER MOTORS, “INCORPORATED 
a corporation : Defendant 


CIVEL ACTION NO. 727-66 
The deposition of LOUIS EDWARD MINSON taken by the defendant 
on oral examination, before Sally S. Pole, Notary Public 
for the State of Virginia at Large, oe the 2ist day of 
February 1967, beginning at two forty-five (2:45) o'clock 
p.m, at the law offices of Christian, Barton, Parker, Epps 
& Brent, 500 Natual Building, 909 East Main Street, Rich- 
mond, Virginia, pursuant to notice heretofore filed in this 


proceeding. 
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APPEARANCES 3 


oT. ora is ra fo ofa “ : 
$3 Of els 


MR. a F, ROBERSON 
-t%.. Hogan & Hartson 
Attorneys at Law 
815 Connecticut Avenue, N. W. 
eee a De c. _ 20006 | 
= :Counsel for defendant, 
Center Motors, Incorporated 


NO APPEARANCES ON BEHALF OF PLAINTIFFS 
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MR. ROBERSON: I would Like to make a 
etatement. that although this deposition was 
"scheduled 282 23 15 Pe = Eebxaery) 2i, ee 
and rs is now 2: 45 Pe my co hee been no 
oa exon Mr. Cooper, plaintiffs’ “attorney, 
and no one has appeared as his representative. 
Veer: we will procecs with Mr. 


Hinson": s deposition, 


x. 


LOUIS EDWARD MINSON, after having been duly 


sworn, deposed and said as follows: — 


DIRECT EXAMINATION 


BY MR, ROBERSON; 


“2. win you state your full ee 

x Louis Edward Minson. Bre 
What is your SES address? 
“lou West Grace Street, Richmond, TEESE 
Vinee 3 is ‘your occupation? — 


eeaioer ear 


% Rae 
PR SE me Dr TS ea 
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Minson - Direct 


Q. | How long have you been a carpenter? 

A. Well, off end on all my life. I was a 
truck driver for about seventeen years. 

Q. Mr. Minson, did you witness an accident 
on March 22, 1965 on Interstate Highway 95 just north of 
Richmond? 3 

I did. BP er 
By whom were you employed at that time? 
Cc. W . Wright. 
Is that a construction company? 
Yes. 
Do you still work for them? 


No. - ti erent 


What is your phone number at your home 


address? 
_I don't have one. 
-Q.: If I should want to reach you, how 
would I go about it? 
A, You would have to get in touch with me 


Q.. I would have to write to you? 


-. A. Yes, or one of the agents com> by and 


: .Q. This accident that you witnessed 
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cccurred about what time?. 
A. It was between six and seven. 
A. M. or P. M.? 
A. M. 
Where were you coming from and where 
were you going? 
A. Iwas coming from Belvidere and Broad 
and going to Elmont to work. 


Q. What time were you due at work? 


4. Seven o'clock. eed! 


Q. And that is about how far from where the - 


accident occurred? 
A. Daeorortmeraty seven miles. 
Q. What kind of vehicle were you riding in? 
A. Chevrolet stake-body truck, with a house 
on the back of it. 
Were you driving? 
No. 
Where were you seated in the car? 
‘Righthand side of the car. 
Q. What first called your attention to the 
automobile that later was in a wreck? 
A. Well, when I first noticed he came by 


us and crossed the road. 


COURT REPORTER Minson a Direc t 


MUTUAL BUILOING 
RICHMOND, VIRGINIA 23219 


Q. You were headed in which direction? 

A. North -- the same as he was. 

Q. The other car was going north also? 

A. yes. Sap res BAS PRERE ag OS tee Tee 

Q. How many lanes are there for northbound 
traffic at that point? 


= 2A. Three lanes -~ three or four. I am not 


for certain. I don't know. I know it is either three or 


four lanes. 
“Q. Which lane were you proceeding in? 
A. Iwas in the middle lane when he 
’ 
°Q. Passed you on which side? 
A. On the lefthand side. | 


ope aes eee ae 


Q. What directed your attention to this 
4 Se 


_A. ‘By it not straightening up. He kept 


Cee ae EAS, an 


straight across: the road. 
= ‘Q.. Did it eee tose enough to you that 
you could see any of the occupants of the car ae it passed 
you? . 
A. Oh, yes. 
=@ ‘Was it daylight? : 
+. °é t225.t2: A. Daylight. 
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Q. Was the weather clear? 

A. Clear. | 

Q. When you saw this car crossing over, had 
it already passed you or was it in the process of passing 
you? : : 

A. When I first noticed it, it was in the 
process of passing. | 

- Q. What did you see when you looked « at it? 


A. One man asleep end the car was crowded. 


arnQe Se ee mean a lot of people 
were in it? ita tore ene : 
A lot of people in it. 
‘Where was the man seated you thought was 


asleep? 


(at 
A, The one I I first s saw esleep was on the le > 


righthand side of the car that had the accident. 


ee Peg AI ree ap erat 


score Qonue ax the front or back? 


a Og 
semeese ever om: reeees settee se 


Ae: Front. 
Q. Was. he the passenger closest to the right 
door on the front? 


A. Yes. - 


ok eee enmetessapes: teceme 


Q. What made you think he was asleep? 
: uy think He wasn esnceP 


atm ae 


A. He had his head laying over like that 


(demonstrating) , and had his eyes closed. _ 
meee 
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Could you see his eyes? 


_ It was close enough to me I could 


see it, yes. 


Q. You are indicating his head was leaning 


over towards his right shoulder? 
[A SOE iin ei pee eee 
Could see see the driver? 
Yes, I seen hin. 
What, i£ anything, did you observe with 
respect to the driver? che tote GK 
A. When I noticed him asleep, I noticed 


the driver leaning forward over the wheel, like this (demon- 


OPT Ae ane pee 


apne Ot NECA ONO SEE 
etn a a ae ne ee 


strating). MENG Beet eear 


wos; + te .Q. About a foot? Leaning forward about a 


eae dee 


foot? a 


A. ‘Yes -- like sometimes you rest your 


back when you are driving and lean over like that (demon~ 


ee re 


strating). pitegnesiaess bobbing, 


~-. 


Q. Bobbing in which direction? 


Sted een are 


A.. Like that (demonstrating) . 


Q. Backwards and forwards? 
ee arate 
. A. . Yes. aS heen eye te ee ES 


meter Regen en om 


sey cw eee ene 


__ stn: Q In what direction was the car going when 


you observed the driver doing this? . 
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A. He had pulled across then on the line, 


and I could see through his back glass, is where I got the 
See nererene aa : 
view of him. 


Q. Were they headed north or in which 


direction at that time? 
A. ‘They was heading across the highway in 


front of us. 7 Sts Mei eee - 
In which direction? . 
A. To the right. > 
Q. Approximately what distance were you 
from him when you epaerres that he was going across the 
road? i 
A. We were directly beside him. When he- 


crossed over the road we was practically right beside him 


because we had our speed, going on too.- 


tesserae 


Q. About how fast would you say your truck 
was going at that time? 


A. Anywhere from thirty-five to forty. 


ey eee eet Tey 


Q. Did you make any estimate of how fast 
the other car was going when it passed you? ! 


A. Wasn't going fast enough to pass too 


catee ee sk Reteree es ER OSE Te 


fast in front of us -- going approximately the same speed 


we were going. 


: Qe _it must have been going a little faster 


SALLY S. POLE 
wera sue Minson - Direct 
if he passed you. 

A. A little bit faster than us. 

Q. Did the speed of that car you saw change, 
either increase or decrease, from then until the time the 
accident happened? 

3 A. No. It just went on across the road and 
over the bank -- boon. it ended up at the bottom of the 
hill between two trees. 

Q. Did it hit a tree? 


-A. Yes, it did. 


_Q. Can you describe the approximate size 


of the tree it hit? 

AL Well, I would say the larger tree was 
around eighteen inches in diameter. 

Q. 1 show you a photograph that was Exhibit 
No. 3 with State Trooper Pugh's reac rncay in his deposition. 
Can you pick out the tree in there that the car ran into? 

A. Yes, this big tree here (indicating on . 
photograph) . 

Q. You are indicating -- ? 

A. The one on the left -- on the closest 
side of the road. ns ose sg) Sak Cae per Mare TONS 

Q. Is there a man standing at the base of 


that tree in the picture? . 
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. 


A. It seems like it is. 
Q. And is he wearing a black hat? 
A. Yes, he's vearing a black hat. 
.Q. Do you see any tire marks in the photo- 
Ae Oh, yes. 


Q. Is that the general Line of the travel 


of this automobile after it passed you? — 


A. That's exactly it. 

Q. Did you later on look at the tire marks 
efter you got out of the truck? 

A. ‘After TI went con to ee the een 
out of the oi 


0 rete, 
. Q. Could you tell whether or not the! brakes 
rt arena 
had been applied? 


entree er 


atta ala ene ate eaten tn. on ete ake 


A. I know they wasn *t. 


ART ATO 


faarwnare Bo gace 


“Q. How do you know? 
| eetentiial 
A. Because the Light didn't come on == never 
LPO OLOLL SCREAM, RAE Rh NA RT a pt aye EEE AD 


touched his brakes. ele 
aera Q What did you do when you saw the cét ZO 
down that bank to that tree? 
A. I pulled right over here (ine ‘eating 
on photograph) . to where these people are, and parked -- I> 


didn't, but the driver did. 


SALLY S. POLE 
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Do sen know where the driver of your 
truck is now? 
A. No, I ‘don't. 
Q. Do you remember his name? 
; 3 A. No, I can't remember his name either. 
_ I called Mr. Wright's office -- Mr. C. W. Wright is dead -- 
but I cailed his office and never could find where he is at. 
@ |He was just a temporary worker? 


Bese ee oe eee 


~-Q. What did you do after you got out of your 


A. Went down to see if I could give any 
help to the people. ‘Then it started to blaze and I ran 
back up and got a fire extinguisher, 

‘elt. . " "5-9, What started to blaze? 

A. The hot exhaust ignited, I imagine. I 

don't recall just where the fire was. 


Q. How was the car resting when you got to 


“ee Tee - haat! =. 
=. tS = “~~ 2 


What did you do when you got there? You 
said you saw it was on fire and got a fire extinguisher. Whete 


did you get that? 
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A. From a tractor-trailer driver on the 
side of the road. 
Q. Do you know of any witnesses. to this = 
accident, other than yourself? 
| A. I am the only one I know of. 
~Q. Did you give your name to the investigat- 
ing police? ; 
A. Oh, yes. ; 
Q. How long was it after the decident before 
the investigating police came? . 
| ‘A. It wasn't but a few minutes. | 
Q. What does "a few minutes" mean to you? 
About how long is ‘that? 3 
_ A. Within twenty minutes, I Rosia say. 
Inside of twenty minutes there wes somebody there. 
Q. You saw the Officer who testified here 
earlier this afternoon? is | 


A. Yes. 


Q. Do you recognize him as being the Officer 


who arrived? 
A. Yes. 
Q. Was he the first policeman that arrived 


at the scene of the accident? 


we: 
---: 
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. 


A. About seven or eight of them came to the 


rescue, but as fer es I know he was the first. 


° 


ree nen ee we en, 


Q. This Officer Pugh, the one that was pare 
this efternoon, was the one you gave your name to? 

A. I believe it is. It has been so long. 

Q. Mr. Minson,. after this car qaraee you and 
headed o££ the road, did it swerve im any way? 

"A. No, Six. | Se as ye ; > 

Q. And the brake lights never cam= on? 

A. Never cam2 on. - 

Q. Was there anything to indicate to you 
he ever woke up until he hit the tree? 

A. Jt didn't appear to me he ever woke 
up. It wasn't no lights indicating the brakes was applied 


and you could hear the crash and see it at the sam tine. 


Q. Mr. Minson, do you have any interest in 


outcome of this lawsuit one way or the other? 
A. No, sir. 


Q. You didn't know any. of the occupants of 


A. No, sir. ; ice hb 
Q. You didn't know the defendat:: or anybody 
connected with it, namely, Center Motors of Washington, D. C. 


A. Never heard of them. 
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. Q. You just appeared here to tell what you 
know about the accident? 
- A. Yes, ot 
Q. Have you related ever yearns you cen recall 
about the accident? 
a It eC been so Long 290. I tried to tell 
you SESE ESy like = did happen. z 
Q. You oe no additional details? 


- 


Ae No, sir. 


Q. Do you waive the reading and signing of | 


‘this deposition? 


A, Yes, I will waive it. ZI don't need to 


MR, ROBERSON: ‘hat is agreeable with 
counsel, I have no further questions. 


. 


ne = oe 


_ FURTHER THIS DEFONENT SATTH NOT. 


SALLY S. POLE 

COURT REPORTER 

MUTUAL BUILDING 
RICHMOND, VIRGINIA 23219 


STATE OF VIRGINIA 


CITY OF RICHMOND, TO-WIT: 


I, Sally S. Fole, Notary Public for the 
State of Virginia at Large, do hereby certify that the 
- foregoing is a true and correct transcript of the deposi- 
tion of the witness, LOUIS EDWARD MINSON, taken by and 
before me at the time and place stated in the caption 
thereto, the reading and signing of the deposition by the 
witness being waived by the witness and counsel present. 
I further certify that I am neither counsel 
for, nor related to or employed by any of the parties to 
the action in which this deposition is caens and further 
that I am not a relative or employee of any of counsel in 
the case, or financially interested in the outcome. 
Witness ny hand and seal this 27th day of 


February, 1967. 


My commission expires October 27, 1969. 


(Signed) Sally S. Pole 
Notary Public 


IN THE UNITED STATES DISTRICT COURT 
FOR TRE DISTRICT OF CCLIRBIA 


THOMAS S, FUITER, et al. 
Ac Adminietrotor ef Estate of 
BECTOR CHARLES HUNTER, Deceased 


> Platatifia 


Vv e ' 

. Civil Acticn No. 727-66 

CENTER MOTORS, INCORPORATED > 
a corporation 


POP WD I WA WWI WS IW 


Defendant 


DEFENDANT'S MOTION FOR SUMMARY JURCGHSNT 
Purcusat to Rulo $6 of the Federal Rules of Civil Procedure and Rule 
$(h) of this Ccurt, the dofendant moves the Court for pumeary fudemant in 
its favor upon the ground thet the material fects as to which there is no 


genuine tosue chow that it is entitled to judgment «3 e matter of law, ss 


more fully appears from the gtetezent of materiel fects and the pleadings 


on filo herein. 
Respectfully oubuitted, 


ROGAN & HARTSON 


By ! 
Freak F. Roberson 


CARL L. TALES 


By 
Cari L. Taylor 


Atternsyos for Dofendant 

SiS Connecticut Avonue 

Wankingtoa, B.C.’ 20003 
258-5500 


BOGAN & HARTSON 


O15 CONNECTICUT AVENUE 
Wasninoton, D. C, 20006 


CERTIFICATE OF SERVICE 


A copy of the foregoing motion for summary judgment, together with 


the atteched statement of material facts and memorandum of points and 


euthorities, was mailed, postage prepcid, this 10th day of April, 1967, 
to Clement Theodore Cooper, Eaq., Counsel for Plaintiffs, 918 F Street, N.W. 


(302), Washington, D.C. 20004. 


HOGAN & HARTSON 


CARL L TAYLOR 


By 
Carl L.Taylor 
Attorneys for Defendant 


IN TES UNITED STATES DISTRICT COUT 
FOR THE DISTRICT CY COLIRSIA 


TEOMAS GS. HINGFER, et al. 
As Adainistrator of Estate of 
RECTOR CHASLES EUMEER, Decossed 


Go 


Plaineiffts 


Ve 

Civil Action Ho. 727-66 

CENTER HOTERS, INCORPORATED : 
a corperetica 


eet oF Ne We ed i ee ed Se et er 


Dofendont 


DEFEIDANE'S STAKEMENT OF 


HATERXAL PACTS KOT . 
Purcunnt to Rule 9(h) of the Rules of this Court, defcrdant ects forth 
orein the msterial fects which it contends ara not in dispute. 

1, Eeotor Kunter purchased a ucod 1953 Pord from the defendant on 
Jonzaty 20, 2664, ond tock dolivery cf it on that Cate. fear Ordcr and Bild 
of Sate Chorenfter called "Centrest"} and Ucod Vohicle Gucrantee (hereafter 
catict “iieeeanty") attached to tho Requests to Plaintiffs Thouse S. Hunter, 


"Agatiosiong”).} 

2. fe Contract provided thet the autcnebiie wee eoid “Ag Ie” exzeopt 
for tho written Varcenty, vaich provided that sho defendexnt would, pay 502% of 
ths cost of cay nocaceary senatve for a perked cf 39 esya fncisding all 
ropoise escnosazy to ensbie the car to pasa either tho Digteict of Colesbic 
ot Visginka incpenelen. ‘The Worzanty, which uae signed by Hector Ruutor, 
otates thet “> othas gusrenteas, representations, er age scentes expresses ec 


iootied, heva boon mode to the bayer.” 


Malle Moa Amostrezg, end Miles Gilmore fer Adutssicna (hereafter called 


3. Fo evtercbile ess teonested ead approved by eho Bictrice of 


Cc. 290006 


~ HOGAN & HARTSON 
O18 CONNECTICUT AVENUE 


Colezd$e en Anvil 8, 1534. [fsacvers of Thomas Eunter te interrogatorice, = 
, 


WASHINGTON, D. 


° 2 

efter reforred to es "Eunter Int.,” no. 49; Ancuers cf Miles Gilmore to aa 
Interrogetories, hereafter referred to as "Gilnore Int.,” no. 45.) 

&, Rector kuater relinquished possession of the automobile on or 
ebout DeeexSer 12, 1964, [Bunter Int., no. 46.] 

5. Hector Evater ssecsion of the auteodile on or ebout 

sores f° : ? 
January 5, 1965. [Aéaissions, para. 2.] 
ae 

6. On March 22, 1955, the autozobile, while being driven by 

Heetor Hunter, leftthe rond end collided with a tree. {Cesplaint, para. 6.] 


Of the eloven eceupants of the eutcencdile, sive were killed, including the 


driver, and six vore injured. (Complaint, paras. 6, 17, 19, 21, 23, 25, 27, 
29, 31, 33, & 35.) 
Respectfully extaitted, 


BROGAN & RARTSON 


By 
Frank fF. Rcversos 


~ 63 L. CLR 
Ceri L. fcylor ———~CS~S 


Attorneye for Defendant 

61S Connecticut Avoazua 

Weohirgten, D.C. 20006 
298-$300 


HOGAN & HARTSON © 
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ViasHINGTON, D.C, 20006 


IN THE ONITED STATZS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS S$, HUNTER, et al. 
As Administrator of Estate of 
RECTOR CHARLES HUZTER, Deceascd 


Ploiutiffia 


Vv. 
Civil Action! No. 727-66 
CENTER MOTORS, INCORTORATED 
a corporation 
Defendant 


FN ee a ee ee 


MEMORANDUM OF PORNTS AND AUTHORITIRS IN 
SUPPORT _OF PSVEMDANT'S MOTION FOR SUMMARY JUDGMENT 


Plointiffs have alleged that the cause of the eceident: was ea 
tmeshanical fetluze tn the autemsbile [Cempleint, para. 6]. They have further 
alleged that the fallura is attributable to the defendant [Coxplaint, paro. 
7}. | 

Cause of the Accident 

The caly tostinosy thet the sccidoent was caused by mechanical foilure 
comes from Elmer Aractrons, a passenger “ho survived. O£ the other five 
surviving passengers, ono wee aslosp [Peggy Arcotreng Toes 16618], and 
four wore children between the agen of two and five [Pugh Dop., pe. 10-11}. 
Tho caz ttcalf was demoliched so thet cucminstion was impossible [Pugh Dep., 
p. 23}. Slsor Arnstrong’s peerone account of the secident ig contained fa 


hio deposition, where he testified that Eoctor Eunter, the driver, turned to 


hin end oat “the estcoring £5 leched, I can’t mova Che steering wheel;” 


Avestreng said he then told Hunter to “fom on the brekes," vheroupon Ruater 
"“steomzod on the brakes ani he hed no brakes" (p. 17]. 
This teoticony fo Iogally inceu€fichont to cetablion thet the accident 


was ceuecd by moshanical Folluse rather than ty hemzsn error. 


f= 
= te | (7) 

In Washington, Marlbore and Annapolis Motor Lines, Inc. v. Maske, 89 . 
U.S.App.D.C. 36, 193 7.23 621, cert. denied, 342 U.S. 834, rehearing denied, 
442 U.S. 895 (1951), te plaintizf, a pussonges 1a one of defendant's buses, 
had sought to prove negiigence solely by her own testimony as to how the 
guc.ent stop iad occurred in viich she was injured. In addition to being 
uncorroborate’s, and contreverted by other witnesses, her testinony was 
refuted by her previous contradictory statement to her doctor, although she 
dented making the statewent. The Court concluded “particularly {n view of 
her previous contracictory statement, thst the verdict lacked “substantial 
support" and thet cefendent's motion for a Airected verdict should hsve been 
granted, 89 U.S.tpp.0.C. at 37, 190 F.2d at €22. 

In the present case, Elmer Armstrong’s testinony is uncerroberated. 
Further, 4¢ is controverted by the testimory of a disinterested witness, 


"Louie Minson, who wes a passenger in a truck that Hector trnter's automobile 


hed overtaken end passed just before the accident. Mr. Mingon testified - 


at his deposition that as the automobile wae passing he noticed that the 
nale passenger in the right front seat had his eyes closed axd his head 
inclined as if asleep.[pp. 7-8] .* Mr. Mingson also noticed that the driver 
wae leaning forward over the wheel and his head was bobbing as if he, too, 
were dosing [pp. 8-9]. As the autcmobile traveraed the three-lane north- 
bound highvay in front of the truck and proceeded 170 feet [Pugh Dep., p. 12} 
down the chouldor end over the bank at the side, Nr. Hinson continued to 
watch it end sow that the eutonobile’s brake lights never came on [}Mingon 
Dep., p- 11]. Finally, “lmer Armstrong’s present account fs irreconcilable 
with hig statement several days after tha accident to Trooper Julian Pugh 
of the Virginta State Police. Ho told Trooper Pugh that he hed been asleep 
et tha tine end did not know what bapponed [Pugh Dep., p. 21]. 


NUR 


0008 


* 


® Ziser Arastrong was sested in the front soat oa the right hand efde [Elror 
Armstrong Dop., 9. 10}; indosd, he was the caly rele passenger in the 
Spe aside frea the eriver, ovar the age ef five (Pugh Dep., pp. 9e 
z e 


Sts CONMPCTICUY 
WasHINaton, D, C 


HOGAN & HARTSON 


BIS CONNECTICUT AVENUE 
WASHINGTON, D. CG. 20006 
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In Megke, supra, the error wee in the doniel of defendant's motion 
1 
for a directed verdict. sut Meske is equally applicable to a notion for 


euomary fudgment; if o directed verdict would be recuired, sunantyy judgment 


is justified. Dewey v. Clarke, &¢ U.S.App.2.°. 137, 143, 18) ¥.28 766, 772 


Cause of the Uechaniesl Failure 
Plaintiffs’ allegations ond admissions chow that eny mochonical failure 
Waich occurred, Lf it did occur, cannot be attributed to the defendant. 
The allegations and aémissions nay be briefly ewsoarized. Hector 
Senter puschesed a eine-year old sutasobile and drove it away ea January 20, 


1964 [Coutvact ond Warranty]. The firet data upon which plointrffs indicate 


evidence of rechanical difficulties is March 27, 1964, vhen the vehicle elleped? 


ted by the Listrict of Colesbia and rejacted because of various 
y 
2 ; 


including some counceted with the stearing and brakes. {Bunter Int., 

no. 493 Ghhsore Int., nos. 45 & 46]. Presumably decter tuater drove the 

ay during the evoewonth period between purchase and firat inspection. Yiain- 
tiffe allege thst the car was twice token to Concer Motors for vepairs, 
watch ff wao Lespocted and approved by tha District of colunbte on April S, 
164 {Hunter Int., no. 49; Chimove Int., 209. 45 & ; tc nappare 

ently contend that the difficulties with the car poveistzed, dscptte its 
anpreval by the bhetriet of Colimsd<a Departimoat of Kivter Ve chictoo, gad that 


Weetor Hunter on numerous oseaslenas so notified the eat, [Cexplatne, 
axa, 14]. Evidently Rector Kuster continued to drive hts autoncbile in ita 
allogethy dangerous conditien until Decexber 12, 1954, at vhteh tise plain- 


tiffo cay ke chondonad it at Center Motors, telling « salegman that it vas a 


plese 6f funk ond a hazard to himself and kis fonily [sunter int-, nos. 45 & 


(109) 


“he 

46}. This, incidentally, is the only occasion on which the plaintiffs 
specifically allege that defendont was notified of any difficulty with the 
cer efter it hed passed inspectica [Hunter Int., no. 45; Gilmore Int., 20. 
42}. On Jarwary 5, 1965, Rector Eumter reassumed possession of his 
hazerdous piece of junk [A¢miesions, pera. 2}, and eventually proceeded, 

11 weeks loter, to exbark oa a round trip jourcey to North Carolins during 
which the accident occurred. One of the adult survivors was @ passenger 

oa the way down to North Carolina. She has testified oa deposition that they 
hed co trouble with the car whateoever on that part of the trip [Peggy 
Arastrong Bep., p. 17}. Indeed, Reetor Bunter himself, upos errival at his 
dostinatioa, remarked to those that greeted him that he Red no trouble on 
the way down [Eleor Armstrong Dep., P. 17}. Nor was there any sign of 
difficulty on the way back prior to the accident {Peggy Armstrong Dep., 9. 473 
Eleor Arcatrong Dep., p. 16}. The date of the secident, Mareh 22, 1965, 

was 14 nonths after Hector Hunter first bogan to érive the car. 

Frea the foregoing, defendent is entitled s9 8 matter of lgv to 
summary judgment in its favor. 

In Haxverd v. Gomoral Motore Corp., 233 N.C. 88, 68 8.E.2¢ 855 
(1952), plaintiff testified that scon efter he purchased a acy autoncbile 
frou ons of the dofendsat'’s dealers he discovered there vas oxcessive play 
cr lest cotion in the steericg vheol, espoctally ea left turns. He waited 
until the 500 mile inspection to ropert thie condition to the dealer, end 
altheagh he found that the condition hed noz deca corrected, he continvod 
to deive the car eatil the 1,000 ufle inspection, vhen he again reported 


avenue 7. 
20006 


“ 


the condition without success. Being en oxport mechenic hinself, the plein- 


81S CONNECTIC! 
VWIAGHINGTON, 


Se 
tiff was in & peattien to realize tho full extent of the Cong vz rover 
leog, ha ceatinesd to une tha cer for mine monthe, until the aceident » 


gave vice to thie eult. The aceidant eccurred whtle plaintiff was exzorging 


“ ~~ 


{ren a curve. The nidenly becan "te chirsy juct a tittic, cemethins 


2." Whon plodathzé teueked his brake comothing 
8 cui tha cor want out of ecntrol, ron off the rocd, and turnsd evor. 


both by plaintif£é and by a wochanic hired by him; 


2 . 


ic thes che otesring goer had lecked ond that this wechaaical 
Pohluce hed couced the accident. Plaintiff’ further cectifie q that the 
comiitioa of Looserses in the ctcoring gear, whaich ke First roticed befere 
fen, hed ceontiuxcod up to the tima of the eccident. Oa 
Loste, the Court holds 


Whether thea se lute of the ctcovéng mer to fit ep 
indlestes’ ty tha ploinedfe and hfe witnoce vas dua to 
SSE woar oz hasd end fact driving or leck of Lubri- 
estica ig loft fn ccubt. Thora fe a conplete ebcence 
of tentic ay thet cay ectter key er et’ er acsentflal 

aces Se. wh 32 toekeniec cia was left cut, er thet any ioproper 
fharoe ic uo cubstantial evi coace tha 
35 any ything ae with tha BASE equipment of 
Sotie ot the tize fc wee cold to the plointifé, 
nor is thove evhs ontiok evi 6 im the vocord chich 
tends to p hang Cho eonticica in whieh the et¢tering 
we tho acekdent wu: 2a CO! Bay 
: soica er of comission 
en the past of ofther of che cefondancs. [Cieattoza enttted.]j 


] aetkoenadie 
al relaties soon the condition 
fon AS waa porches ed end tho ceckdent 
recnkeing fn ploine2£s%s sey moze thea nino cathy 


An ma | 
Ka ewan @ 


6S S.E.23 cs 858. Fre 2% afGirrod the futonent ef noneuft which had 


s 


boon contend by tha trial couve ce tha clcoo of plaincki{£*a ease, 


i] 
HOGAN a HARTSON at 
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WASHINGTON, D.C. 
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Ia Tirnall v. Commercial Carriers, Inc,, 383 S.W.2d 914 (Ky. 1964), 


plaintiff's son purchased @ two-year old automobile from the defendant. He 


received a written varranty which covenanted that tho autemobile wee in good 


running condition fcr normal uso, and by which the dofendant undertook to 
service or repeir the cez at a 50% discount on labor and 25% discount on 
parts for a poriod of 30 days or for 1,000 miles, whichever occurred first. 
The warranty specifically stated that it was in lieu of ali others, either 
expressed or implied. Lees than a month later, plaintiff's son took the 
eutcnobile to defendent for edjustment of the brakes. Pour monthe after 
purchasa, while plaintiff was driving the car, he was forced to apply the 
brakes in aa ewergeucy, ond found thet "the front ead locked and I jguat 
stopped.” He told his aon thst he thought defendant hed not fixed the brakes 
properly. Shortly theresfter his son had tho autcnobile checked at a 
sorvice station. The mechanic who exenined the car told plaintiff's son 
that some of the parte were defective; but the latter did not ask thet sny 
repairs be msde. The eccident which was the subject of the cuit occurred 
the follewing day. The sole survivor, s passenger, testified that while | 
they hed been driving on a highway the actions of enother autezobile forced 
plaintiff's con to apply tha brekes suddenly, whereupon the car started 
sliding and turning, and collided with a truck. Plaintiff based his right 
of recovery oa en earlier Kentucky cass which hod held that a dealer who 
undestakes to recondition used cars before resale cwes to the public 2 duty 
to sso reascneble care to disccver defects and either to repair then or varn 
the buyor of their existence. The Court in Tinnell approved the earlier 


statement of lew, but fclt that there were several cructel factual 


AVENUE 


eifferences between the two ceses. In the carlier case, Cefective brakes had 


ANTM 
u' 
Waeninaton, D, C, 20008 


HOGAN GH 
615 CONNECTIC 


ay 
ecoused en accident ismedtately after purchase, bafere the buyer hea full 
3’ to besene aware of cho defect, and befeve a change in the cendie 
the veliicle ceuld to empactcd feem ucage. The Court contrasted the 
eavlier cace with the fects in Pinnoll: 


The fects of this coce fail to qualify under the 
ebeve rules en sevoral counts. Tha secident happened 
chout four months efter the sale; the buyer, whe was 
coseribed in the evidence ao being a good outemobile 
mochanic himcelf£, had full cpportunity to beeens sware 
of the dofecteoeand, in fact, did belteve that somec- 
thins wos wrong wietk the brekes. Those wag no shoving 
thot that he rolied en tha judguont of the eoller. As 
waa pointed nhoy ve Brosch, Ky., 310 S.¥. 
28 $39, ond Armot v. Heokina, Ry., 275 S.W.2d 580, car 
Coalora ore not insurera for tho continuing safety of 
gutenobiles which they have coid. 2 2 % 


233 $.%3,24 at 926. semmaey §udcmont granted by the tréal court was 


offtexcd. Porkapo tr the Court’s judgcant was a tucsestioa in 


VesSe 


the evidence, nosed ot the ond of the cpinfea, thet plointiff’s cea wes 


a 4 cate he rem teen cunt et ay . Py tuenct 1 te 
Fowecd to epply hin brakes suddenly beseuce he head been racing with the 


cor that he was thea trying to avoid. 


n O'iicra ve Gomarek Notere Comp., 35 F.Supp. 319 (E.D. Mich. 


f *. 


1946), plaintécé*o Cesovlont, while driving en antoxcbile manmeZaccurcd by 


tho Cofemisat ond purchaned theca months proviewsly, ran off the read and 
hit a tree. The car woo demolished end hs was bilied. A surviving paseenger 


ai 


testified ehat ject befowa the car loft tho xced plat E cccéont eakd 


Jock eut I caa’s hold kas," and a podestrZen who eicassesd the acefident 
eoonzEles thot ha hoard ovbotentSally cho seme thing. Plaeintif€ coateadcd 
that tho oyiderce thst the car Left tha road coupled with the cvidonce that 
the Coivor hed said thot be eculd not ctest the car constiteced prima fecto 
ecoting goaz had esuced the escicent and that 
* biere o» 


m2 ates s, ; + rat — ant " Pe S. 
& Gas voc 2 t ost cert, feokirg thet tho 


we Ne oe ww eo 


oral Te eat 7 mata D fepstren, Ss ot SO eat ae . — 
Goiver’s ctezcnont wae cabicueus, ruled that it did not consticute proot 
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that there had been a defect in the etecring gear, but that even Lf the 
statement eculd reasenably be so constreed, a directed verdict vas 
necessary because there wae no proof that the automobile had been properly 
maintained during the three months thet plaintiff's decedent had omed it. 


Ie te my understanding that counsel for platntiff 
contends that if plaintiff showed that the autono~ 
bile vas manufactured by the dofendant and showed 
that one of the things which might possibly have 
caused tha eccident was a defective car, # verdict 
could not be directed for defendant at the close 

of plaintiff's cece, but thet the trial must go on 
and the burden of proof chifts to the defendant in 
euch e way thst if the defendant did not show his 
om freedom froa nogligence--<in other words, that 
the sutomobile was froe from defects---thenthe case 
must go to the jury. I know of no such Michigan 
lew, snd feel certain that there is no such law 

to ba feurd. It would etill leave the jury to guess. 
If plaintiff had introduced proof te eliminate all 
ether ceuses except a defective car, it would then, 
of course, prevent a directed verdict and defendant — 
would have the privilege of showing the care used 
by inspection orcthervice. That fe quite a 
different situation thon the cece at bar, in which 
other possible causes of the accident have not been 
eliminated. Plaintiff's deeedont had owned and 
@riven the car for three months. There is nothing 
in the proof to eliminate defective brakes resulting 
from improper adjustcent, flat tires, and mony other 
things for which defendant would not be lfeble and 
concerning which defendant was in no better pozition 
to offer proof than was plaintiff. 


35 F.Supp. at 322. The Court's opinion, written in response to a motion for 
a nov trial, denied the motion end reaffirmed its previcus action in 
directing a verdict for the defendant. 

All theee of the cases just discussed aro quite similar to the present 
cese, All threo exphasizo that changes iu the mechanical condition of even 


a now avtezobile are to be expected frou normal vear and tear or lack of 


prcper maintenarce. Even more are euch changes to be expected in e used car, 


eis yesre old at tho tina er purchage, es in the present case. That fector 
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Se 


Banter was Gbie te ériva this cer fer more tean a year befora the foliure 


A 


uhaich olicgcthly ceeusred, roduces te the Revel. ef cuspleion aad conjectur 


the contention that the fatiure was dua to defects at the tire of sale 


ethor then to nonesl waar end ecar or lack of proper nointenence, The 
| 
eeseg tthe cleae thot in odor to rateco the inforonee thet su-autenobile 


woo Cofeetiva at tha tims it wae purchagod, plaintiff cust sbow as part 


ey 


thelr cosa thet tho mechoufeal failure which ccased tho secident vea not 


rooult of wear and test om Leck ef proper maintenance. There 


ene inéstcoes in the rechor inercdible opcumption that thie accident wa 


Cen 
by wachanical fatluva rather than by Reetes Hontee’s fatigue, defenlant is 


svertholong onzieles eo jutgact an a matter of lew. 


Respectfully evbaketed, 


EGGAN G HARTSON 


Neen ee mmmaiammmmnnttl 


oomermovtommmmomancenrouann 
Caz L. ‘Taylor 


Attermays for Rofentant 
J ; 
B15 Ceansekics 
Yashingtea, D. 

2985506 
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NITED STATS 


THOMAS S. HUNT 


of HECTOR CHARLES 


et. al. 


ve Civil Action No. 727-65 


CENTER HOTORS, INCORPORATED 
2 corporation 


RN ee ed 


Defendant 


OPPOSITION TO MOTION FOR SULELARY 
JUDGMENT 


Comes now the plaintiffs in the above captioned cause and epposes 


efendant's Motion for Summary Judgment on the ground that there are 


genuine issues of materiel facts; that the above cause cannot be tried 


Sumzery Judgment according to Defendant's Motion and Memorandun 


and Authorities; Plaintiffs have never made admissions of any 

acts sebforth in Defendant's Statement of Material Facts Not in Dispute 
but to the contrary; thet the Doctrine of Strict Liability is applicable in 

this Cause and such doctrine overrides any documents which defendant uses 

argument on this Motion; that the cause now before the 

the Uniform Commercial Code which renders 

all of defendants arguments on th: ¥ that the plaintifis 
are entitled to have their day i y genuine facts, contin- 
uously in dispute, must be proven at a Trial by Jury and not by Motion for 
Surmary Judgment; iscovery Processes under the Federal Rules 
of Civil Procedure are not to be used as a sword inorder to barricade mor- 
claims before such claims reach a final determination by Jury bus 
Procees should be used to enable defendants to alert themselves of 
defenses end facts in preparation of such defenses; For such other and 


r reacong os will be arguzd during the Ho2ring on this Motion. 


a 3S 


(0) 


s/Clement Theodore Cooper 


Clement Theodore Cooper 
Attorney for Plaintiffs 
918 F Street, N.W. (302) 
Washington, D.C. 20004 
EXecutive 3-3900 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
THOMAS S. HUNTER, et al 
as Administrator of Estate of 
HECTOR CHARIES HUNTER, dec. 
Plaintiffs 
VSe Civil Action No. 727-66 


CENTER MOTORS, INCOR. 
2 corporation 


NN OS Sees 


Defendant | 
MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF OPPOSITION TO MOTION FOR 
SUURY JUDGUENT 
At first blush, it must be pointed out here that the problem before 
the Bar of this Court relates to one accident (automobile) in which human 
lives were lost andicritically impaired, During the wake of National 
Concern for Automobile Safety of Passengers and Pedestrians alike, this 
suit emerged as a result of an automobile accident uhich occurred on March 
22, 1965. Factors of Causation inescapably relates back to February 3, "196, the 


date on which the automobile in question was purchased. Plaintiffs filed 


their suit, setting forth sufficient material allegations and facts, which, 


as defendants? answer has it, are clearly in dispute. Now comes the Defen~ 
dant, after discovery, and files this tbotion to dismiss the complaint on 


there is no genuine issue of fect. This Honoreble Court will 


the ground that 
- ‘Consoquently, Defendant's motion does not and should not attain. 
Under Rule 56 of the Rederal Rules of Civil Procedure, a Hotion for 
Sumary Judgmant will attain where there ara no genuine issues of material fact 


to bo controverted.. Such is not tho case here. The question then, is 


mitts motion is groundless for the reason that 


: theiy complaint and their contention of facts mast 


® __, A 
be accepted as true, and they mst be given the benefit of the most 
.favorable inference which reasonably Cant be drawn therefrom. See ; 
Jeffrey v. Whitworth College, 128 F. Supp. 219 (1955). Courts have held, 
time and time again, that a Motion for Summary Judgment may not serve = 
a substitute for a.trial of disputed issues of material facts. Yokem v. 
Griffith, 167 F. Supp 120 (1958). 
Plaintiffs are-not required to try their case before full hearing 
by depositions or by interrogatories. Clearly, plaintiffs have requested 
A trial by Jury on all issues and a fair and final determination can be 
made then and only then. | 
It meer from Defendant's Memorandum that the fact that the death 
ttrap€ was purchased (used) as it, obviates duties owed to human life 
renders plaintiffs' suit null and void. Nothing is further from modern 
‘law of products liability, Without a discussion of Washington, Marlboro, 
& Annapolis Motor Lines, Inv. v. Maske, 89 U.S. App. D.C. 36, 190 F. 2d 621, 


plaintiffs contend that the above case is inapplicable on it's facts and law and is 


of no moment here. 

As to the liability of Used Car Dealers, Court have held that such 
dealers are liable. ‘Thus, in Jones v. Raney Chevrolet Co, 217 Ne. 693, 
9 S.E. 2a 395 (1950), the Court held that the Defendant dealer had 
actual knowledge or should have had knowledge of the defective condition of 
the used automobile and was therefore liable. In Ravls v. Ziegler, 107 So. 2d. 
601 (1958, Fla.), there is dictum to the effect that a supplier of an automo- 
bile with defective brakes is liable for injuries sustained in an accident 
resulting from such defective brakes, even though the negligence of the driver 
in continuing to operate the car on the public highway with knowledge of the 
defective brakes concurred in causing the accident. In Boos v. Clande, 69 
S.D. 254, 9 NW. 2d 262 (1943), plaintiffs purchased a used Terraplane 
automobile and while driving the sams, the automobile went out of control. 


Plaintiff € before purchasing thelused car, had made specific inquiry as to 


(3) 
its condition and was told that there was nothing wrong W th it. 
held that the temonts made by defendant amounted to an express Warren 
as to the condition of the car and that plaintiff wes entitled %o recover 
on the theory of the defendant's negligence in making the warranty. In 
Jones v. Raney Cherotet Co., supra, that Court held that a seller of used 
automobiles was liable for injuries sustained by the driver 2s yell as his 
invited guest where the dealer represented to the purchaser that the 
automobile was equipped with good, reliable brakes, when it knew, or by 
exercise of due care should have known, that the automobile had efective 
brekes. Neither does lack of privity bar recovery against a used car 
dealer. See Barnie v. Kutner, 45 Del. 550, 76 A. 2d OL (1950). Finally, 
in Egan Chevrolet Co. v. Bruner, 102 F. 24 373 (C.A. 8 Minn, 1939), that 
Court hala that a dealer of used cars was liable for injuries to passengers 
in the car which collided with a truck sold by the dealer. The Court found 
that the Jury could find that the collision was due to the steering mechanism 


of the truck and that the steering mechanism was defective at the time the 
o 


truck left defendant's hands, since there was evidence showing that after the 


purchaser took possession, the wear and tear of the steering mechanism was 
egligible. 

Plaintiffs wil prove, during the course of Trial, each and every allegat- 
jon set forth in their complaint. This being so, Plaintifis are not required 
to prove their case by Motion for Sumaar; Judgment or during the hearing on 

oe J — 
such a motion. Tae conclusion then, is inescapable, the Motion for Summary 
Judgment does not attain and should be dismissed, less Plaintiffs are denied 
their day in Court. 
s/Clement Theodore Cooper zs 
Clement Theodore Cooper 
Attorney for 


918 F Strest 
Washington, D.C. 20004 


(4) Ce y 


CERTIFICATE OF SERVICE 


Copy of the foregoing pleadings mailed, postage prepaid, to Law Offices, 


Hogan & Hartson, 815 Connecticut Ave. ,N W., Washington, DC., Frenk L. 


Robinson, Esquire, this 19th day of April, 1967. 


s/Clement Theodore Cooper 


Clement Theodore Cooper 
Attorney for Plaintiffs 


UNITED STATES DISTRICT COURT 


’ FOR THE DISTRICT OF COLUMBIA 


THOMAS S. HUNTER ETC. ET AL, 
Plaintiffs 


Civil Action Noe 727-66 


CENZER MOTORS, INCORPORATED, 


Defendant 


Washington, D. CG. 
Tuesday, May 16, 1967 
Before the Honorable WILLIAM B. JONES, United States 
District Judge, on defendant's motion for summary judgment. 
Appearances: 
In behalf of plaintiffs: 
Mr. CLEMENE THEODORE COOPER 
In behalf of defendant: 
Myr. FRANK F. ROBERSON 


Mre CARL L. TAYLOR 


| 
| 


i} 
| 
| 


/ 


-- PROCEED INGS -- : 
THE DEPUTY CLERK. Hunter versus center Motors, 

| 

Incorporated. ; 


THE COURT. Mr. Roberson. 


wR. ROBERSON. This is a motion for summary judgment 


by Center Motors, Incorporated. It is an action for wrongful 
death arising out of an accident that occurred just north of 


Richmond, Virginia on March 22, 1965. A man named Hector 


Hunter wes the driver of that car. 


In Jamary, 1964 -« 

THE COURT. I have read the papers. 

MR. ROBERSON. He had bought an old automobile. 
It was six years old when he bought it. Late one Saturday 
night, with ten people in the car, they went to a funeral and 
drove around; and late Sunday night they started back, and thig 
accident happened just north of Richmond, Virginia, when he 
drove off the parkway, 95, and went 75 feet into a tree. 
There were 11 people in this “coco CAare | Five of them 


were killed. There was no other car involved. | There was 


H only one outside witness to the accident. 


THE COURT. The truck driver. 


MR. ROBERSON. ‘The truck driver, Minson. 


TRE COURT. What I am a little potherea about, Mr. 


Roberson, from the deposition here of =-- is it Armstrong? 


Me ROBERSON, Yes, sir. He was 19 years old at 
the time, and occupicd the right front seat, with four othar 
people. There were five in the front seat. On his deposi- 
tion he te di that just after they had passed this vehicle 
that the eyewitness was in, his uncle turned to him and said, 
"Elmusr, the steering gear is locked; I can't control the car." 

nd he says to his uncle, “Jam on the brakes." And he said 
his uncle jammed on the brekes and nothing happened, and they 
went on and hit this tree 170 feet later. 

Mr. Minson saw this car when it went past him, and 

UWSELONE with his head on his arm as if asleep, andi also 
that the driver was dosing -~ who hsd gone 48 hours without any 
sleep and who was doing all the driving. 

We say that Elmer Armstrong's deposition, if 
received in a trial, would not be sufficient to support a 
verdict. And we base our position in that on WM&A Motor 
Lines against Maske, in which it is pointed out thet the 
defendant's testimony about the cause of the aceldent vas 
uncorroborated, and it was proved beyond a reasonsble doubt 


thet she hod made a previous contradictory steatemens to hor 


Goctore 


Arzstrong, too, when interviewe 
told the officor he knew nothing abous tho &ccldent 


ett) 


x¢ Wes asleep at the timo, 


So we say Armstrong's testimony would be insufficte 
to establish that the accident was caused by any mechantesl 
failure, as distinguished from his uncle's going asleep and 
driving off the road. I think that is correct under Maske 
ageinst WM8i. But even 1f wrong about that, I don't think » 
the fact thet you have a atx soereord ear you buy and drive 
for 14 months, with the exception of three weeks when he 
failed to keep up his payments = in any event, exert for 
the period from December 12 to Jamary 5th, 1965, he drove it. 
He took it back Jamary 5, 1965, and this acct dent didn't 
happen until the 22d of March. So he had it for il weeks, 
less one, I belteve, before this accident happened. 


THE COURT. And the only work done by the Center 


Motors was back, I believe, in March of 1964, when it was 


being fixed up to pass inspection? 
MR. ROBERSON. And the only warranty he had under 
his contract was he bought it as is, except “We will warrant 
& reduction in price of anything necessary to male ‘it pass | 
the D. C. inspection.” It failed the D. C. inspection first 
in 1964, in March. . They brought it back and we ata & good 
|} deal of work, and it passed the De Ce inspection in April, 
| 1964. | | : 
THE COURT. Was there any examination of the brakes 
MR. ROHERSON. ‘here probably was. tt seems to 


pepoirs, back at that tims. But, in any event, the only 
warrenty was thet it would pass the inspection -- which it 
hed done 1] months before this accident occurred. 


We have cited cases from North Carolina, from 


Kentucky and: from the federal district court in Michigan, to 


the effect thet even with & relatively new car you can't 
relate a mechanical defect, if 1t occurs at the time of an 
eccident, back end hold the original seller ltable, Some 

of the cars involved in those cases were three or four months 
Old» Hers we have ons that was not only six years old, but 
it had been driven by this man himself for 14 months, with 
the exception of the three or four weeks when it was in our 
‘possession back lato in 1964 and the first five days in 1965. 
It doesn't make out & case where they could go to the jury 

on enything oxceps speculation. In the first place, there is 


no substantial evidence to support it, because the only thing 

they have is Elier Armstrong's testimony which, under Maske, 

is not sufficient to establish that the accident was caused 

by mechanical defecte And, Noe 2, even if it is, we say that 

is insufficioens to re > liability back to someone who had 

sold him a car 15 months before uu partigularly in view of 
LmGoy, and that was Lulfilleds— 


Where is the negligence in this case 


| 
Is this a negligence case, or is this a breach of warranty? 

MR. ROBERSON. Well, he has 12 counts. 

THE COURT. I know he has. But what is the 
liability, if any, of Center Motors? Is it on negligence or 
breach of warranty? | . 

MR. ROBERSON,. If there were liability, I suppose 
it could be on either count. But I think as & matter of law 
he is unable to demonstrate negligence. I aon't think, on 
breach of warranty, since we have a warranty that was per- 
“formed, and it was a 30-day warranty, and the thing aia pass 
the D. Ce inspection, I don't think you guarantee these cars 
forever. | | 

THE COURT. Does the seller of a used automobile 
have any duty of care to see that the brakes are ina oe 
|. perfect condition, as perfect as you can make brakes; or is 
there a lew on that? — : | 

MR. ROBERSON. I don't think so. He sold it as 


is, except for. a specific warranty. 


(HE COURT. And that was to make it good for 30 


days? 

| MR. ROBERSON, ‘To make it good for 30 days, and 
| to make any reduction in charges for anything necessary to 
make it pass the D. C. inspection -~- with some specific 


exceptions --.and they did fulfill that. 


Goxii 
eG 

No'dealer in cars can warrant a csr driven 14 month 

ixeyear-old car, is never going to develop any mechanical 
trouble. 

They had hed no trouble with this car on the wey 
downs They had driven from Washington to Godwin, North 
Carolina, vherever that is. And according to Armstrong and 
the other surviving near adult, they had no trouble on the way 
down. The unele had announced that the car worked all right. 
And they had no trouble up to the time of the accident.. 

THE COURT. . I will Bee you, Mr. Cooper. 

MR. COOPER. I think, Your Honor, this is a case 
which probably requires & splitting of hairs and refinement 
of the facts. ; 

_ THE COURT. In the first place, it requires you to 
file a statement of facts which are controverted here, 
doesn't it, under the rules? 

MR. COOPER. Yes, Your Honor. | I railed to do that. 
I filed a memorandum of points and authorities. 


THE COURT. Theat isn't what the rule says, though, 


I take 3% your position is that everybody has a pight) 
to his dsy in court, and that She issue raised by the pleadings 


is suffict ent to contravene a summary judgment. Is that your 


i it? Anyhow, you can file it. 
i 
t 


position? 


; 
{ 


! 


ep 


ue. COOPER. Well, that is one of our positions, 
Your Honore | 
THE COURT. You say more than that. You say: 
"under clear construction of Rule 56 of the — 
Federal Rules of Civil EES the defendant's 
motion is groundless for the ‘peason that pleintites* 
allegations in their complaint and their contention 
of facts mst be accepted as true, and they mst be 
given the benefit of the most favorable ‘neerence 
which reasonably can be drawn therefrom. Counts 
have held, time and time again, that a motion for 
summary judgment may not serve as & substi tute for 
a trial of disputed issues of untectad recte = 
Is that the point you make? | 
MR. COOPER. ‘That is one of the points I make. 
THE COURT. Let us go to. your next point. 
MR. COOPER. We allege in the complaint negligence 
1 and breach of warranty. And if the Court refers to the 
| complaint filed here you will nove in paragranh Ts» we specify 
| acts of negligence by the defendant. In (a) we say the 
| defendant failed to inspect the Suton e before reselling 
| it, to determine whether its transmission and steering were 
| sn proper working order, and (b) failed to warn the plaintirr? | 


} intestate that the transmission and steering in said automobild 


were in defective condition. 
We ellege this based on an inspection made by the 
of Motor Vehicles, setting forth specific defects 


ji in this eutomobile when it was teken for inspec- 


COURT. This is in 1964, the year before? 

COGPER. Yos, Your Honor. 

COURT. Did they sey anything about the brakes 
at that tima? 

MR. COOPER. Yes, sir ~- if you will refert the 
ensvers to interrogatories, which were filed, I think Inter- 
rogetory No. 49 and the answers there, Your Honor. 

THE COURT. To the interrogatories addressed to 
whom, Mre Cooper? 

MR. GOOPER. Thoms S. Hunter. 

THE COURT. Thomas S. Hunter. All right, let me 
find it. Forty-nine; you say? 

MRe COOPER. Yes, sir -- and the answer to that 
interrogatory. 


THE GOURT. I an just getting to it. 


Now, Thomas S. Huntey -- 


MR, COOPER. Is the administrator of the estate, 


THE COURT. And Hector Charlies Hunter was the. one 


10 
who bought the car? 
wR. COOPER. Yes, Your Honor. 
THE COURT. Go ahead. I understand that noWe 
| Your point is that in March of 1964 Center Motors ata repair 
the brakes; is that correct? | Ge: ; 
MR, COOPER. Yes, Your Honor | 
SHE COURT. And what was it? : 
MR. COOPER. - On April 8th they took the car for 
i inspection, and it was denied passage for inspection for the 
| following reasons. The District found steering alignment 
| defective, auxiliary brakes defective, brake equalization 
| defective, directional signal defective, rear lights defective, 
| steering operation defective, including king pins, ball joints, 
| worm and sector, tie rod ends, drag link, control arms, shock 
| absorbers, springs and shackles, axles, whee bearings, re=- 
alignment. And it was taken back to Center Motors for St 


tions. 


Your Honor, I am saying in a case like this, if the 
stir aoe cea 


Court is going to follow the modern cases coming out in other 
| surisdictions, and whioh this courk wilt probably follow, then 
the doctrine of strict liability will probably come into play. 
We don't contend a used car dealer is under a auty to guarantee 
safety through the life of the car. But we ere talicting about 


@ case where a purchaser did appear at Center Motors and 


purchased & grossly cefective extormebile. And I would like 
to add ot this point, Your Honor, that sfter it was taken back 
to Center Motors and mechanical repairs were made -- as is the 
case with most used ear dealers -- they will make the mechan-~ 
icel repairs not substantielly correct, but correct to the 


extent it will pass inspection. 


THE COURT. Theat ls my next question. After the 


De Co. inspection noted all these various defects you have 
mentioned, it was then taken back to Center Motors and repsirs 
were made, and then it did pass inspection after that? 

MR. COOPER. It did pass inspection. 

THE GOURP.- And that was in April, 196492 

MR. COOPER, That is correct, Your Honor. 


THE COURT. And this accident happened in March, 


MR. COOPER. That is corroct. 

THE COURT. What happened between April of 1964 ang 
March of 19657 Were any repairs made or anything done to the 
car in the meantime? 

MRe COOPER. I don't think there was, Your Honor. 
If you will note in the Geposition, this cary was taken back to 
Center Motors because it was sti21 in vexy poor condition. 


The defendant alleges that the ear was repossesse 


repossessed. Hector Hunter him 


/ | 
to Center Motors and told them he didn't ‘want it, it was a 
death trap, a piece of junk. He refused to pay for the cer. 
1 They garnisheed his wages, and his employer advised him to go 
back and get the car. And he went back and got the car and 
resumed payments. ae Si : 
THE COURT. He resumed driving it, too, didn’t he? 
MR. COOPER. He resumed driving it. 
‘THE COURT, Did he think it was a death trap when 
he resumed driving it? 


MR. COOPER. He said it was a death trap when he 


| took it back to Center Motors. 


THE COURT. What dia he say when he was driving 1t? 
MR. COOPER. He didn't say it was a death eae when 
| he was driving it. 

| THE COURT. He said it was a death trap when he 

| wanted them to take it back. : 

MR. COOPER. When he wanted ics to take it back, 

| a But Hector Hunter, personality-wise, was not @ gentle- 
man who would press an issue. And after a suit was filed 
against him and he was placed in fear of losing his job, he 

| wont back and took the car. There was some degree of coercion 
ltt wasn't of his own free will that he went back. He felt 


| bound to honor this contract. 


It was while he was operating this automobile back | 


(43: as 


~ 3 y: 


from Herth Gavolina that this accident occurred, because the 
steering mechanism locked. And when he jemmed on the brakes 
ne Wag unable to control the car 
There was a deposition taken and ny investigator 
made consscts with Minson's mother. Minson spparently is a 
person viho wanders from place to place through the State of 
Virginie. His mother told my investigator she didn't know 
when she would be seeing him. Apparently the defendants 
found Mr. Minson and he made it to this deposition to testify 
that he noticed the driver of the car was asleep. I can't 
see how anyone in a moving vehicle could notice all. the things 
Mr. Minson said he noticed in his deposition. Mr. Minson 
should be brought in at a trial and be subjected to the 
| erueible of cross-examination. 
THE COURT. Didn's you “erucible” him when he gave 
his éeposition? ; 
MR. COOPER. Well, Your Honor, at the time I 
contacted a law firm in Virginie to see whether they could 


Aeoposition in Richmond and examine this man, 


artner was ous of town who would nor mally go. So | 


no one anpesrad at the deposition in behalf cf the plains cviffs. 
Phe dofendants set the deposition up for Richmond, Virginia. 
Ead i¢ been cn some othor date, he would have appeared. And 


I beWieve I ealied Ure Roberson and told hin I couldats EPPpesre 


; 
f 


(3 
Vz 

THE COURT. You are bound by the deposition. 

MR. COOPER. I am bound by the deposition; but I am 
still under a duty to cross-examine him as to wha t he said in 
the deposition, ata trial. : 

THE COURT. He my mo even be at the trial, 

MR. COOPER. That is ee But it he 4s not at 
the trial, they mst establish a foundation for having his 
| deposition. 
eS THE COURT. He can be a hundred miles away. 

MR. COOPER. Being a hundred miles away is not 

| sufficient penoune to have his deposition eutereas unless there 
| are other reasons why he cannot appear. = 

THE COURT. In any event, where is . home? 

MRe COOPER, Myre Minson's? 


THE COURT. Yes, where is Mr. Minson'*s home? 


MR. COOPER, Somewhere in Virginia, from Richmond 


| to several other towns, I understand. 

| THE COURT. Is there anything else you want to add? 

MR. COOPER. We have cited cases and made attempts — 

| to show the Court which position the courts are taking in 
“these products liability eases. This is nota ee where one 

| Person was injured. We nave several lives lost ‘becanse of @ 


defective automobile. I think in all fatrness to both sides 


_| this case should be litigated. 


REPORTER'S CERTIFICATE 
this record is certified by the undersigned 


reporter of the United Stetes District Court for the 


District cf Columbia to be the official transcript of 


the proceedings indicated. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS S. HUNTER, Administrator of Estate 
of HECTOR CHARLUS HUNTER, et al., 
Plaintiffs 
ve ; Civil Action No. 727-66 
CENTER MOTORS, INCORPORATED , 


Defendant 


ORDER 

This cause came on to be heard upon Defendant's Motion for Summary 
Judgment in its favor, and after consideration of the same and, Sooo of 
counsel, it is by the Court this day of MAY > 1967’, 

ORDERED, that the motion be granted and that judgment be, and hereby 


is, entered-in favor of defendant Center Motors, Incorporated. 


i , 
United States District Judge 


CERTIFICATS OF SERVICE 
A copy of the foregoing Order was mailed, -postage prepaid, this 29th 


day of May, 1967, to Clement Theodore Cooper, Esa., Attorney for Plaintiffs, 


918 F Street, NW. (302), Washington, D.C. 20004. 


HOGAN & HARTSON 


By _s/Carl L. Taylor 
Carl L. Taylor 
Attorneys for Defendant 
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Rnited States District Court for the District of Columbia 


NOTICE OF APPEAL 
Notice is hereby giventhis Z6tn day of ouns 
etho Flsint#tfs, THC#4: 3. BUSTER, ant other 
hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the Fist day of Roy 1967 


infavorof the cefendant, SZSTER LOTORS, WOR oRAsTD 
against said Fleintiffs, TACZAS +. KOBTER, end others 


Attorney for 21932 1 


98 F ERUSSR. 8.¥, (302) 


Beeeative 33900 


Lati GSFC 

2S & BARTS 

Attesacyo for Dofentaay 
B15 Cearssticat see, B,¥o 
Rearatncten “ 
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United States District Court for the District of Columbia 


THOMAS S, HUNIER. Et A! 


vs. Crvm No. 727-66 


CENTER MOTORS_INC, 
Defendant. 


NOTICE OF APPEAL 
Notice is hereby given this 2Srd dayof July 
Tiomas S. Hunter, Et. Al., Praintiffs, 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 
judgment of this Courtenteredonthe 1/th day of July , 19 69 


infavorof Defendant, Center Mot-rs, Inc. 
against said Piaintiffs, Thomas S. Hunter, Et. A’. 


4 ich Praintitfe 


2) EF NW. 20) 
Washinat-n. DC. 20094 


Excerpts from transcript ef testimony ef )4o 


]HE COURT: You may proceed, Mr. Cpoper- 
MR. COOPER: Thank you, Your Honor. 
BY MR. COOPER: 
9 vow, Mr. Smith, did you at that time, make a written 
record of the defects noted on the records in the Motor ~~ 
pepartment of Motor Vehicles pertaining to this 1958 Fo#d 


Paiiane 500? 


Yes, I did. ' ~v 
ween Ce 
the defects of this 1958 Ford Fairlane are 0s 


Steering alighnent, defective. 
Auxiliary brakes defective. 
3, directional signals defective. 
4,. brakbsgequalization defective. 
5, rear lights defective. 
6, steering operation defective, which incudes 
King Pins, Ball Joints, worm insector, tie rod ends, 
arag link, control arms, shock absorbers, spring and shackles, 
axle, wheel bearing and realignment. 
The automobile again was taken for inspection on 
April 8 1964. At that itme, it was passed. 


MR. COOPER: r have no further question of this 


" 


THE COURT: All right. 


MR. ROBERSON: No questions. 


THE COURT: You may step down. 
MR. COOPER: Your Honor, at this time, x would like 
to offer that in evidence. : 
MR. ROBERSON: Objection. Your Honor, x don*t think 
it is admissible in evidence. He has refreshed his recollection. 
THE COURT: Mr. Cooper, it will be marked for 
identification but the objection will be sustained at this 
time. You say Mr. Dorsey is coming over? 

MR. COOPER: Yes, Your Honor. He is. 

MR. COOPER: I the Court please, Mr. Dawson is 
on his way over here. It is just a short walk. | 

THE COURT: - All right. You may take a few minutes, 
ladies and gentlemen. Mr. Dorsey is just across the street, so 
he will be over here in a few minutes. oe 

(BRIEP RECESS) 

(12312 P. M.) : 

THE COURT: All right. You may proceed. 

MR. COOPER: Your Honor, at this tine, I would like 
to call Mr. Noel K. Dawson. : 


Wherepon, 


NORL K. DANSON ! 
| 


called by plaintiffs having been duly sworn, was examined and 


testified as follows: 


| UNITED STATES COURT OF APPEALS 
RECEIVED FOR THE DISTRICT OF COLUMBIA CIRCUIT 
MAR 1971 


CLERK OF THE UNITED 
STATES CEWRT OF APPEALS. | 


oe 
"+4 Sistas Court of Appeals 


fF Ls vis 


for the District of Golumbia Gircuit 


THOMAS S. HUNTER, ET.AL. gis wag 1907/1 


. Oo he Shoe 
Appellants/Latlar KL: 
. : CLEARS © 


CENTER MOTO2S, INCORPORATED, 


Appellee 


—_—_—_—_—E 


Motion For Reconsideration and 


Rehearing. 


EEE 


CLEMENT THEODORE COOPER 
918 F Street, N.W. 
Suite 300-302 
Washington, D.C. 20004 


ATTORNEY FOR APPELLANTS 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THOMAS S. HUNTER, ET. AL. 


Appellants 
Appeal No. 23; 559 


pe 
CENTER MOTORS, INCORPORATED, 
| 


oe Noe Nee Nee we 


Appellee 


MOTION FOR RECONSIDERATION AND 
. REHEARING 


{Comes now the Avpellants and Moves this: Honorable Court for 
Order Granting Reconsideration and Rehearing in the above Captioned 
Cause and state as grounds therefor the following matter and things : 

1. The cause herein came before this Honorable Court on 
two occasions. The First Appeal came before this Court on February 
6, 31968 from an Order granting Summary Judgment to the Appellees. The 
Court held, on August 23, 1968, the "the depositions created a material 
issue of fact as to whether the accident was caused by mechanical defect 
‘or by the driver's having gone to sleep". See Hunter, et al. v. Center 
Motors, Inc. 130 U.S. App. D.C. 315, 400 F. 2d 786 ( 1968, ). The cause 

proceeded to Trial and the Trial Court directed a Verdict for the App— 
ellees. Appellant again perfected an xppeal to this Honorable Court. 

| This Court, on October 16, 1970, affirmed the trial Court's ruling. See 

_, Hunter, et al. v. Center Motors, ee Appeal Number 23,559. 

2. This Honorable Court's ruling in the Second Appeal, aff— 
irming the Trial Court’s ruling directing a verdict for the Appellee is - 
Eacodeter ene with the same Court's ruling in the First Appeal. Logically, 

| the very same depositions which were before the Court during the First 
Appeal ae live evidence during the course of the Trial. If, as this 
, Court ruled in the First Foren s that. the depositions created a question. 


‘of material fact on the issue as to whether the accident was due to mec— “4 


banical defect or the driver having gone to sleep, supposedly, the 
Court clearly indicated that only a jury could decide those questions 
of fact. Yet, during the second Appeal, where the same depositions were 
before the Court but took the character of "live evidence”, this Court 
brrived at a completely different result. 

_3. That this Court ruling affirming the Trial Court's Order 
raises grave constitutional considerations as to ‘whether or not by the 
direction of a verdict where there is evidence which creates a material 
issue of fact, such a ruling constitutes a denial of Trial by Jury under th 

-Seventh Amendment of the United States Constitution.. 

4. The gravity of the deaths and personal injuries involved 
berein must take precedent over strict construction of rules of evidence 
particularly where appellants have, in fact, presented evidence in support 
of their claims. 

5. In this.age of enlightenment, not only does the Appellants 
need protection but the general consumer public needs protection from 
overreaching by Used Car Dealers and others. Public Policy outweights 
strict construction of rules of evidence where lives are loss and bodily 
injuries sustained obviously resulting from defects in a dangerous 
instrumentality at the time of the sale. 

6. The Court, appellants feel, inadvertently based it's 
decision on an issue which was not decisive of a review of the Trial 
Court's ruling in Granting a Directed Verdict, in light of this Court 
ruling in the First Hunter Appeal, supra. The burden was not upon App-— 
ellants to show, during the trial of the cause, the record relating 
to the interval of time between the date on which the automobile first 
passed ‘inspection and the date on which the fatality occurred. (See Page 


3, Hunter, et al. v. Cen ter Motors, Apveal No, 23,559) . To place such 2 


burden upon the olaintiffs during the Trial obviously forces them into 


¢ 2.) 


'a@ position of establishing contributory negligence which would 


‘ultimately bar their suit. The burden of going forward with the 


evidence falls squarely upon the shoulders of the defendant not the 


plaintiff. 
7. The Appellee conceded that "it must be Seed that | 
/ mechanical failure was the cause of the accident." (See page 2, Hunter, 
v | et al. v. Center Motors, supra.). | 
8. The fact that the automobile in question was six years 
old does rot foreclose proof that the accident was due to mechanical 
-failure as admitted by the Avvellee. 
S: This Honorable Court should re-examine the broad scove 
of factual history and proof in the cause in light of this Court's 
ruling that: ~: 


" With no evidence whatsoever in the record 


relating to this interval of time, which 
addea@ another year to the life of an already 
old car, we wust agree that there was no 
basis for submitting to the jury the questior 
of whether any negligence of which appellees 
may have been quilty on the day of sale was 
the overative cause of the accident." ( pp. 3, 
Hunter v.. Centex Motors, supra. ; 


a 
10. Apnvellarts, upon filing the apneal, respectfully 
' requested this Honorable Court to decide the type and extent of liability 
and duty of used car dealers in dealing with the Consumer, The Court 
in it's opinion indicated that it did not have occasion to decide those 
questions. Upon filing of this Motion for Rehearing and Reconsideration, 


' Appellants again respectfully request this Honorable Court to deal with 


| those questions for, as far as Appellants know, the ultimate resolution 


( 3.) 


of those questions might very well change the course cf this Court 
previously ruling. = * 
11. For such other and further reasons as will be argued 
during the Hearing on this Motion. 
- WHEREFORE, Appellants respectfully pray that this Honorable 


Court will grant Reconsideration and Rehearing in the above captioned 


cause. 


Attorney for Appellants 
918 F Street, N.W. (302) 
Washington, D.C. 20004 
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